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Third Respondernt
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CIRECTOR.GENERAL, DEPARTMENT OF
ENVIRONMENTAL AFFAIRS Fifth Respondent

NATIONAL CONSUMER COMMISSION Sixth Respondent

NOTICE OF MOTION

TAKE MNOTICE thal, at the commencement of the hearing of the main
application on 24 Aprit 2012, the above-mentioned applicant will make an

application for an order in the following terms:

1. Authorising that this application be heard as a matier of urgency in
terms of Rule 8(12)(b), and condoning any non-compliance with the

Ruties of this Honourable Court,

Z, The Department of National Treasury {"Treasury™y is granted leave fo

infervene as the seventh respondent in the rmain applicalion.

3 For further or aliernative relief.

4. The costs of the intervention application to be paid by such respondents
as oppose |, jointly and severally: alternatively, to be reserved for iater

determination.

TAKE NOTICE FURTHER that the affidavit of ANDREW ROBERY

DONALDSON will be used in support hereof.

STATE ATTORNEY
M BIKO
TEL: (0215 443 9260
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TAKE NOTICE FURTHER that if vou intend opposing this application, you are

required 1o file notice of such opposition and any answering affidavit by no

later than 17h00 on Friday 20 April 2012

DATED AT CAPE TOWN ON THIS 18™ DAY OF APRIL 2012

o THE REGISTRAR
HIGH COURT, PRETORIA

STATE ATTORNEY
M BIKG
TEL: 20y 441 9288

STATE ATTORNEY

Far

#

M BIKO
Attorney for Applicant

4" Floor, Liberty Life Centre
22 Long Street

CAPE TOWHN

{Ref: 829/121P2)

CIO THE STATE ATTORNEY
SALU BUILDING

Cormer of Andries &
Schoeman Street

PRETORIA

0001



AND TO:

AND TO:

AND TO:

AND TO:

CLIFFE DEKKER HOFMEYR INC
Attorneys for the applicants

1 Protea Place, Sandown

Sandton, 2198

Tel (011) 562 1071

Fax: (011) 862 1871

Ref: PJ Conradie/1933299

CIO: JASPER VAN DER WESTHUIZEN & BODENSTEIN INC
887 Church Street

Arcadia, 0083

Pretoria

Tel (012) 342 4850

Fax: (0121 432 4898

Ref: ¥ Coetzen

WERKSMANS ATTORNEYS
Altorneys for the First respondent
CIO: EDELSTEIN-BOSMAN INC
220/2 Lange Strest

New Muckienauk, Pretoria

Tel (012) 452 8800

Fax: (012) 452 8901/2

Ref: Mr W Scrooby/RFIW002081

THE STATE ATTORNEY

Altorneys for Second to Fifth Respondent
SALU Building

Corner Andries & Schoeman Strect
PRETORIA

NATIONAL CONSUMER COMMISSION
Sixth respondent

STATE ATTORNEY

M BIKD

TEL: (025 441 v

.
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FREASURY’S FOUNDING AFFIDAVIT
i the undersigned,
ANDREW ROBERT DONAL DSON,

do hereby make oath and say that:

J Pam the acting Director-General of the Department of National Treasury { “reasury™
and am authorised to bring this application.

2. The facts contained in this affidavit are true and correct and, save where the comtrary
appears. are within my knowledge. To the cxtent thal |express matiers of OPInon
regarding, in particular the application of public fipance principles in South A% rica, 1
believe that T am qualified to do so. | altach in this regard a cwrricutmg vitae, marked
CAT, from which my academic qualifications and vocational experience in public
finance are apparent

3 Where | make legal submj 1sions, 1 do so on the advice of my legal advisers.

4.

The names of the parties are not accuraely reflected in the headers ¢ W the applicants”

papers. The correct deseriptions are reflected above,
pay y

%
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INTRODUCTION
This iy an application (o interve ne i the urgent application 10 interdict the fevying and

collection of tolls on certain roads in the Clanteng Provinee, I Part B of the laer

application, the applicants seel 10 review and set aside: {4} the declaration of those

TR

foads as ol roads, {b) the decision by the second respondent, the Minister of

Fransport, (o declare the said roads ol roads, and {¢} the decisions of the fourth and
fifth respondents 1o grant certain environmenta] authorisations in respect of the above

roads,

Treasury will, if admited info these proceedings, oppose the peliof sought by the
applicants in both parts of thelr application. FThis affiduviz given the urgent
circumstances in which Treasury has been compelied o deal with the matter, wili
however deal only with Pare A, 7 hecessary, further affidavits wil] be filed at o farer
sage to deal with Papt 8 There are three bases on which Treasury will, i admitied,

appose the application, namely that

6.10 the urgeney of the appiication is self-induced by the applicanis:

6.2, there is no proper basis for the interdictory relief SOUZR o1 an inferim basis,

pending a hearing of the main matter (Part B), and 5 would have serions

consequences with regard to the sustanability of road nfrastrucrure financing

in particular and public finance more generally: and

5.3, as repards Papt B, the application 10 review and set aside the Impugned

deersions in any event beags o reaserable prospect of suceess,
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5.
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The appheation for interim refief was, quite clearly, considered and researched over a
substantial period. Fven the steps taken to constitute the st appiicant, [or this special
purpose, ok weeks. Al this i relation to z matter where, on the applicants” own
papers, Cabinet approved the Gauteng Freeway Improvement Pr oect ("GPP nearly

live vears ago and i official launch was asnonaced on 8 Ociober 2007 (FA p sl
paras 92-93). The actual publication of toll tariffs. the applicants admit, took place
maore than tourteen months ago (FA p 178 para 147).  As regards the apphicants

attempt 1o call i aid public outery and inconsistent public statements, on their own
papers as Jong ago as 6 November 2011, the Pepartment of Transport (“DOT™
Vissued a statement clarifying that the instruction i halt tolling ... did not include

phase © of the GFIP™ (F Ap 183 para [73),

The applicants were clearly obliged 1o ensure thar all necessary slens, such as
¥ J £ J iy

jrect

constituting  the  [rst applicant,  were accomplished  at the very latest by
December 2011, if they wished to restrain on an interim basis, before 2 court is able to
grapple with the legal and factual issues raised by the review, the putting into

operation of & massive road infrastruciure frane) ng system with mwierial implications

for the general public and Staie Bnances.

This is the more so when the applicants took time 1o prepure a tounding alfidavit

rnning o some 166 pag

§ and, with annexures, oooupying two lever arch Ales, 7 they

must have anticipated a detailed TESPpORse, one morcover raising factual dispuies
SANRAL’s answering affidavit runs 1o 317 pages {excluding annexures).  In these
cirewmstances, | cannot adequately deal with all the alle egations touching upon the

rights and interesis of Treasury, and T will not seck at this stage 1o answer the

allegations in the founding affidavit ad soriotin. I'do not admit the allegations with




%)

which 1 do oot deal. | must respectiully reserve Treasury's o ght to deal with any

matter with which it has not been able to deal it this affidavi,

Lo 1 have read the affidavits filed on behalf” of SANRAL and the second andl thard
respondents. Their grounds of opposition 1o the application are supported and will not

b repeated here.

B. FREASURY’S POSITION IN SUMMARY

i Lresncy of the tervention application

o

Fhe application for intervertion is drgent on any approuch. The application frself,
note. was only served on the respondents who were ciied, on 26 Murch. 1 learnt of the
application through the media at abow thig time. 1 immediately thereafter had
discussions with colleagues within Treasury regarding the serious implications for the
fiscus of any delay in the commencement of the GFIP toll collection s¥stem.
Following consultation with the Rirector-General and the Ministar of Finance, it was
agreed that Treasury should seek ta intervene. It was first possible to procure a set of
the founding papers Just before the commencerment of the Easter weekend. Counsel
were called on the moraing of 11 April. 2 firg telephonic consulration conducted on
the afternoon of the same day. further telephonic consulations foltowed over the
following two days, and u senior Treasury representative together with junior counsel
instructed to attend the prefiminary meeting convened by the Deputy Judge President
i his chambers on Friday 13 April. The lengthy founding papers had to be copled,
cotlated and dispatched to counsel Thereafter the voluminous answering affidavitg

were alse briefed 1o connpsel.
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b the meanwhile material velevant (o the preparation of this affidavit was urgently
mvestigated. and a first draft of this affidavit commenced during the weekend of 14/15

A

Aprit. This was then emailed to senior counsel on the evening of 16 April, and settled

during the course of 17 and carly 18 April,

The urgency of this application is the result of the extremely late stage at which the
applicants have seen fit to launch the main application, ifself on a purported basis of
argency. | note that despite the very considerable fiscal and finagcial implications of
the relief sought by the applicants, and the extended period of time since public
announcement of the GFIP and the wil proposals, there has been no attemmpt on the
part of the applicants 1o engage with Treasury on their concems or proposed
altemative financing arrangements. 1 submit that there has been no delay on the part

of Treasury in secking to intervene.

Iy Basis of intervention

Treasury seeks leave fo intervene as a respondent. because on the applicants” own
explicit allegations, it {as the Department of State ~ in fact the only Bepartment of
State explicitly required by the Constitution. in terms of section 216015 to he
constituted -~ mandated with the ¢ control of public finance jis directly and s substantiafly

affected by the relief sought. Iexpand upon this below.

Treasury is uniguely in the position not only o place betore Coust pertinent evidence
regarding the offect of the interim relief sought. 1t also, on the applicants’ own Clse
(Record p 275 paras 450 and 45 L has an interest quite separate and distined from each

of the six respondents cited as parties by the applicants. The potential effect on South
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Adrica’s public finances of the relicl seught is as partieular as it is significant,

{3y o vuse made out for an interim inierdict

bam advised that an interim interdict has heen described as a drastic remedy. only to
be allowed by the courts in circumsiances which justify it For the reasons developed
below, Treasury contends that the applicants’ dealing with the Part A relier 1§
perfimctory as regards the ety {(FA pp 27010 276) and purely recitative as regards the
legal requirements - even then. fundamentally misconceived in cont tending (on the
skimplest facts) for 4 mere appreqension “of harm™ (FA p 271 para 4323 Nowhere is
any ease of dveparable harm, aris sing from a period of a few weeks | before the h TN

of the Part B relief, even al Heged, fet alone made out on the fcrs,

In conmrast, it will he shown, the interim reljef sought is such as would have v ery
serious public finance mmplications for South Africs. The balance of convenicnoe, i
will be shown, iy overwhelmingly against the o omplete halt of the caretully-scheduled
and long-planned initiation of toliing in respect of the GEIP an 30 Apri The Cowrt is
asked in its diseretion, in the light of the compelling public interest mvalved, 1o

cxervise its discretion against granting the relief the applicants so hels tedly seele,

4 Lreasury’s co-operai o in_achieving an expedited i ig{%égggmmafg

application

The applicants” ane upt o press abead for wrgent relief is alo o be considered in the

ght of a further fact, This ic that, 1 am advised, the legal representatives of Treasury

at the earliest stages (on the evening of Thursday 12 Aprit and ar the nre-hearing

1983
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meeting with the Deputy Judge President on Friday 13 Apnil) conveyed through their
colleagues acting for the first and second respondents that Treasury would do all
things to achieve an expedited determination.  The Deputy Tudge President, [ am
advised. indicated that he could make 4 Judge available for the marpose i May, but the
appheants would not countenance any period in which tolling i respect of the GFIp

was in operation, even if this was a matter of weeks.

Prn now to aspects of the above which require amplification.

TREASURY'S BIRECT AND SUBSTANTIAL INTEREST

Justifying the grant of the interim veliel they seek, the applicants say at paragraph 450
{Record p 273) of their 1 ounding affidavit “linany event it is not ciear that SANRAL
will suffer great financial prejudice should e-tollin g be inferdicted.” This is because:

I

- [Alpparently the Sout 1 African Government has guaranieed in relation o

GFIP that should SANRAL 10t e able w comply with one month of i ity

payment <>bhmtwn the  Government will assume {he whols  debt op
SANRAL s behalf [prara 4311

i effect the applicants contend that one vrgan of State will sutfer no prejudice
because the full burden of the prejudice is 1o he borne by the State, and hence
uitimarely the public. The Hlogie with respect stands revealed. Public finances Stand
to be exposed not anly to the immediate financial harm associated with the proposed
mterim relief, but alse (o the irreparable reputational damage associated with the
calling of guarantoes associated with SANRAL debt. It iy selevident that, on the
applicants’ gwn understanding of the situation, Treasury is a NeCessary party to these

proceedings and showld therefore | nave been joined,




In this regard, it s necessary w0 denl more fully with the concern rightly noted a

3

paragraph 11.8 of the answering affidavit for the second and third respondents. They

8ay7

“Any default by SANRAL of its obligations will therefore p prejudice not onfy
SANRAL bhut also the ‘*man th African Government and may ver ry well have
negative  consequences for the severeign rating of the Country, Ratings
Agencies have already ratsed concems in this regard.”

23 Treasury is the $tate deparument whose respansibility it is o safeguard the coumry’s
finances. 11 s required by section 216(1) of the Constitation o ensure Tiransparency

and expenditure contrel in each sphere of government” Since SANRAL 19 2 State-

owned enterprise and in part dependent apon State funding, Treasury is the arm of

governruent through which any funding of the GFIP wounld have 1o he made if 1ol)-

funding is interdicted.

fo

in the context of this application, SANRAL’s creditors may be expected to call up the
guarantee by Treasury of th e funding of GFIP if interim relief is granted. SANRAL,
which is to fund 1ts debt through tol] collections, stands the risk of defaulting, n which
case Treasury would have o ke over the payment obligation. This, as T will explain

later, would have material consequences for South Africa’s standing as a secwre and

trusted borrower {Guite apart from the ratings of SANRAL by credit a gereies which, if
downgraded, must adversely affect its own ability o raise finance and therelore
3.,

compounc the dependence on Treasury as ultimate guarantor).  OF course were the

Part B relief to be granted. the position is an o fortiori one.

-k
A

For the shove reasons, | submit that Treasury has a real and material interest in hoth

parts of the application and ou ght therefore o be allowed to mtervene i these

VRS
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provecdings.

SELFAINDUCED URGENCY

The matter is not urgent, in the required  sense. because the argency 18 ol the
applicants” own making. Pravers 2 and 3 of Part A of the notice of motion seek to
interdice the levyving and collection of tolls in respect of the roads there identified,
pending the determination of Part B. 1t iz however mmmediately apparent that the

o

applicants have been aware for significant periods of time of the various muiters they

attack under Part B, yet on their own papers have done nothing o prepare thedr

application prior to 22 February 2012,

The relief in Part B seeks to set aside-

7.0 “[Tlhe declaration as continuous tol] road and establishment of electronic toll
points™ the roads in respect of which the cotlection of 1olls ig sought to be

interdicted in Part AL

But the declarations attacked in Part I have been known 1o the apnlicants since

28 March 2008 and 28 Julv 2008,

Pondd
-
-

The second respondent’s approval of SANRAL's application o make the

above declarations,

But on the applicants’ version (set out at paragraph 117 of the founding

affidavit), this appraval was granted between 14 December 2007 and 78 March
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The environmental fapprovals by the fourth and/or fifth respindents.

But on the applicants” own version. these approvals wore granted op 7

November 2007, 23 November 2007, 18 February 2008, and 19 February

2008,

28 frwill he readity apparent that the applicants were aware ag carly as July 2008 that the

relevant respondents had faken the decisions | impugned in Pt B of the notice of

motion. This is particularly so because. un their own papers, they had known since
July 2007 that Cabinet had taken the vital decision which, left unreversed as i1 has
been. has made alf the subsequent decisions an entirely prediciable sequel {Record
B 160 parss 93.94), g explanation s given for the failure 10 ke al) NECOSSAry
preliminary steps for the p pplication npw brought. They therefore had sufficient time
in which to prepare this application, so that it could be launched. at the latest, afier the
decision of 4 November 2011 (Record p P83 para 173}

29 The excuse thar the first applicant had not been formed begs the guestion: the
applivants in effect seek 1o rely on their own dels ay 1o explain theiy delay. There way

e good reason why the firg applicant should not have been constituted if not i 2008,

the tceraindy in 2011, in dny event. the excnse iy nsubstantial even WS own ferms,

The applicants seek 1o make their case on the facts pertaining 1o s handful of

individuals. No reason is given why these, or other individual menibers af the first

applicant, or the seeond applicant, or the third applicant, or the fourt) applicant, could

fot have brought the application in their own hames. Nor is any reason given why a

=g
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commercial alliance such as the second applicant, comprising multnationsl car-hire
Hrms sueh as Avis and Europear (Record P 273 para 438), did not pradently prepare

such an application by November 201 L. at the very latest,

A The contrived basis on which it i contended that “harm™ - explicitly not irveparable,
but yet such as should halt forthwith the GFIP —is asserted s perbaps most graphically
illustrated by the latter aspect. Ity asserted that “some” of the members of the second
applicant, including the fwo named multinationals, expect o ineur what are jermad
“new basic costs” which are “noexcess of R million per anmum” for the
administration of the ewoll However, such information a5 [ eould obtain in the tme
avaitable demonstrates the msignificance of this additional cost. For instance, |

understand that Avig recently reported an operating profit of R911 million,

fad

Even accepling the insuhstantial reasons offered by the applicants for their prior
fatlure o prepare the application, on their own showing they should ar the very [atest
have broughi it immediately upon the budget speech of 22 February 2012, which spelt
out that toliing was indeed going ahead on 30 Aprid 2012 The applicants however
waited almost & month hefore issuing this application on 23 March 2017, They did not
need a month to obfain o simple interdicr, Indeed, they did not peed @ draft oan
application of such prolixily: they chose 1o do s0. This might have been ppe oi the
reasons they took so long o launch the applivation. Or they chose (o assemble their
array of litigants, as a matier of legal or other Strategy. Whatever the explanation, the

defay is plainly of their own making.

il

For all the above reasons, [ submit that the applicants have not shows that the matter is

o
bk

urgent in the sense required, | am advised, by this Court. Such wrgency as there may

1T
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be 1s, I submit, sel{-created.

NOIRREPARABLE ARM

When regard is had w the interest sought 10 be protected by the inferim nterdict -
namely, the asserted fipancial interost of certain Gavteng mowrists — it is clear that
there s no jreeparable harm that the applicants will suffer if the interdict were refiused,
[tis doubtless for that reason that the applicants do not even make the bare allegation
(Record pp 271-273 paras 432-44} yin dealing with whar they term “harm™. 1 it is ot
that reason, then the applicanis have simply brought the application an the mistaken
premise that harm which is not showsn, cogently on the facts, to be irreparable suffices
o obtain the drastic relief thev seek.

Quite apart from the fatlure of the applicants 1w plead und prove in their founding
affidavit an essential element of thejr case twhich | am advised may g0l be rectified by
seeking belatedly 1o address the deficiency either by reference 1o the respondents’
affidavits, or in their own replvy, the simple point is that the known facts ndicate that
no irreparable harm s 0 be suffered by the applicants between now and the finat
hearing which can take place in a matier of weelks . 1o due course, this Cow finds
that the Jevying and collection of tolls are invalid, those whe have paid will in jaw he
entided to ¢laim reimbursement from SANRAL. There is no eilegation in the
founding affidavit thas SANRAL would in that case not be in a position to meet any
fepayment claims properly made against it, nor is there Ay reason for such an

assumption,

Accordingly, 1 submit thas whatever harm certain Gayteng motorisis my v sufier, |
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not irreparable. Where i an application the harm alleged by the applicants is. as here,

reparable, Lam advised and submit that interim relief must be refused,

NO PRIMA FACIE CASE. MADE OUT

There are particular considerations, pertiment also to Treasury's application o
I

mfervene, particular to issues of public finance why the applicants do not even make

Out a prima fucie case for the relief they seek on an interim basis,

The applicants, in essence, complain that the declaration of toll roads by SANRAL
and the approval thereof by the second respondent were so daregsonable that no
devision-maker could have taken snch decisions (page 141 para 29.7%. A number of
reasuns are then advanced in support of this ground, but the main ones are that-

ATE e expense of levving

g and collecting 1o}l in the manner proposed iy so
disproportionate to the costy sought o be recovered that it canno reasonably

be expected of users of the proposed ol network 10 bear such costs”™ {(page

FAT-T42 para 207 1,

320 0 will be impossible to enforce the road toliing scheme (page 142, para
2922y,
37.3. SANRAL and/or the second respondent failed to apply their minds 0 the

social impact assessments before them (page 142, para 29.2.6)

in eleborating upon the “disproportionase” ground of review, the applicants rely on,

and attack, the GFIP Steering Committec Report apnexed as “NAT2" 1o SANRAL's
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answering atfidavit. Their eritique of the report {s at pages 199 w 210 of th e {ounding
athidavit. T will not here deal with evervthing the applicants sav i this regard; others
are better placed to do so. | shall only concentrate on those aspects of the critique

which touch upon Treasury's position,

3. The applicants say (at page 207 para 243} that there is the option of a “ring-ferced”
fuel Jevy which, instead of the user-pays principle adopted by GFIP. could be used to
recover SANRAL's costs. The applicants state that the objection to this, so far ag

Treasury 18 concerned, is that it fs not Treasury’s policy to “ring-fence” revenue,

400 1 am reluctantly obliged 0 point out what is obvious - the * ring-tencing” or not of

revenue has no determinate bearing on the question how required revenue is to be
raised. lrrespective of whether the fuel fevy or any other revenue sources s “ring-
fenced” — and Treasury does indeed have n-principle reservations about the ring-
ferncing of general revenue sources — the GEIP is Lmajor invesiment programme that
generates benefits (o its users, and it follows from ordinary public finance principles
that the investment and ongoing operating and maintenance costs of the (G P ehould,
through some form of benefit charge, be recovered from GFIP beneficianes. The

application of these principles is anthorised by law. has been carefully considered as a

matter of palicy by Treasury. and has been applied by Cabine ot through s decigion of

July 2007,

e

public finance. s application however in the present context i one which was

considered in depth and ultimately adopted by Treasury, after consideration of

conceivable alternatives. Its application iy the present context, as already noted, was a

The user-payvs principle is not contended o be an exclusive or a?isg':ma ve principie of

19
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matter taken to Cabinet liself e approval by Cabinet involved important and
fundamental policy choices. The rejection of a ring-fenced fuel levy as an option in
the present context is based upon sound fiscal and revenue principles. The reasons
why Treasury rejected a ring-fenced fuel levy and adopted the user-pays principle in

retation to GFIP are the following:

1L GFIP will provide a higher-than-standard mirastructure. i iy i general
undesirable to fund such tacilities, whose costs are necessarily high, owi of the
gencral revenue fund,  This ix especially so in g developing country where
claims on the peneral revenue fund comprise 4 very wide range of social,

ECOTICITHC, developmental and public service obligations, and avatlable funds

are unavoidably limited in relation 1o these needs.

4l2. Ring-fencing revenue cotfection weakens the integrity of the bud get process by
reducing tansparency and inefficlency in resource allocation. Decisions abour
allocating resources must he made annually in the budget. Ring-fencing
compromises this essent ally democratic means of spending revenue collecied
from citizens. That there may be particular instances of ring-fenced revenue
{as the applicants allege at page 208 para 245.1), ofien for historie TERIONS, is
6o prineipled basis for miltiating or extending another tategory of ring-fenced
fevenue coflection, thereby exacerbating the ransparency and allocative

efficiency concerns. U ltimately, moreover, i is for policy-makers, elected by

and accountable to those they represent, io choose between various forms of

revenue collection. What the applicants in effect seck is a directive by the
Court. cutiing across a decision by Cabinet of severa] years' standing and z

sequence of ministerial and other decisions, regarding what the Courn may

R0
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consider 10 be a more efficient and transparent way of collecting revenue and
payving for infrastructure. | am advised that for reasons 1o he grgued such an
intervention in public finance would be bhoik unprecedented  and  in

fundamental breach of the division of DUWETS,

413, As a mater of important principle in public finance in South Africa, citizens

who enjoy higherthan-standard infrastruciure ought not, as a matter of policy,
be subsidized by others who do not. That there may sometimes be regional
cross-subsidisation i3 no reason for extending it here. In any event. it is no
basis for asking a cowrt to second-guess what is cesentinily a wolveentrie

decision,

414 A ving-fenced fuel levy would break the link hetween use and pavment and
would place 3 strain on the ability of the fiscus 10 address the maintenance

backlogs in respect of the road system, currently estimated at R 1494 hiflion,

1.5 Where the user-pays principle was abandoned {for example in the MNigerian
electricity sector), there tended 1o be a deterioration of infrastructure, which i

turn imposes high cosis on the CeDROMmY.

418 The user-pays principle has other extra-revenue advaniages such as the
prevention of profiferstion of sueh externalities as congestion and urban

sprawl. Tolls are therefore more than merely a revenue-raising mechanism.

417, The highest income saramyg quintile in Gauteng will be respoasibic for more

—

thar 94% of the total tol] fees paid. Combined with the second highest income
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caming quintile. the number rises to 99%. This is perfectly consistent with the

government's programme of poverty alleviation,

418 Having the ring-fenced fuel levy confined 1o Gauteng {as has sometimes heen
suggested} might at first sight appear cquitable.  But it will lead 1o 1ax
avordance, with drivers in peripheral areas (and those in 1e freight industry)

fuelling in surrounding provinces. In any event, this Court s not in a position

to assess the relative merits of g localised fuel levy,

It follows that no prima facie right has been made out hy the applicants in respect of
the central plank of the applicants’ attsek on the GEEP - the allegad frrationality and

unreasonableness of its funding mechanism,

BALANCE OF CONVENIENCE

it follows from what has already been stated that the potential prefadice to the public

imerest and to Treasury if the interim interdict is granted. is serious.

The total debt incurred by SANRAL to fund GFIP in the firss phase s R20 billion,
SANRAL procured the fundi ng from the money markets by issuing bonds through iis
Domestic Medium Term Note,  These are effectively repavable loans. A total of
R19 billion of that debt i respect of the first phase has been guaranteed by the South

Alrican government acting through Treasury. Under the Note, should SANRAL fai}

0 mmplement GFIP, that is, should it £l to collect tolls from 30 April 2012, that will

be an event of default wiggering the immediate epayment of the entire losn, In

practice, this will mean that the suarantee stands to be called upon.
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The consequences for South Africa in that event could be very serious. The credit

rating of SANRAL In the money markets in the first instance will be severelv affected,
since it raises money by issuing bonds.  The credit rating of South Africs, and
therefore the government’s ability 1o raise soversign debt, would be in jeopardy, since
governments raise money by selling government bonds. I a country cannot ralse
funds because it has been downgraded, it follows that it cansot meet some of is
commitments, which in South Africe’s case include such pressing needs as poverty

atfeviation, and reduction of unemplovment.

The seriousness of these rigks may be gauged by the recent dow narading of SANRAL

»3

by Moody's, & eredit rating agency. 1 attach as annexure “B° a report by Moody's,

dated 29 February 2012, in which the rationale for the > downgrading iy precisely the

uncertainty regarding the launch on 30 Aprif 2012

“Lower than anticipated wll income will s significantly delay SANRAL s return
0 historically suong financials and 2 moderate gearing position, We &x;}ﬁfm
SANRAL to face the challenge 10 recover the del ay of thh GHFIP operations and
enforce toll collection. supporied by a new leg gislation w be introduced by the
cenival govermment.

ZARS .8 billion from the national government designed o ;}&?iiaii}f compenaate
tor the reduction in e-toll fees and o ensure sulficient Runding to its road
agency over the medium term, Netwithstanding this budges alfocation. the lack

of clarity in the government's trany port policy strategy and opposition ggainst
ihk expansion of the toli road network in the COURITY 7ai8es concerns on the
company’s future business model ™

It 15 clear from this that the continued | uncertamty over the ability of SANRAL 1o
colleet tolls ~ exacerbated in large part by the opposition exe mpiified by this
apphication -~ will jeopardise not only the overall outlook for an entity as essentinl as

SANRAL but for the counry’s credit rafing,

Fhe abovementioned pressures are mitigated by the recent allocation of

(1
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In contrast. the applicants have attached affidavits of a fow mermbers of the public
wha, 1t is said, will suffer harm 17 the interdict is not granted.  Ax already noted. it ig
not alleged that the harm is irreparable. Nor an the face of the skewchy facts advanced
i 1t apparent that the operation of GFIP for a matier of weeks e fore a hearing of Part
B i the course of May would have that effect on any one of these individuals, It s
not o belittle their clrewmstances to say that the harm that the whole conpry stands 1o
suffer is immenselv greater if the interdict is granted. It x also a facr that they,
together with other South Africans, will have 1o pay anyway (directly or indirectly)
even if the interdict succeeds. This is because g way of funding GFIP will have 1o be
found, and in the ahsence of the toll collection system this can only be by resort {0 the
national revenue fund, with the attendant higher tax burden and re-allocation of funds
which would be necessary in consequence. The poverty alleviation programmes gnd
infrastructure maintenance to which | referred earlier stand in consequence 1o he
affected, should the toll eolleerion system be rejected.

As against this, as already noted, it after the determination of Part B i were o
franspire that the tolls should ot have been exacted, there is no impediment to the

reimbursernent of those who have paid by the relevant agency,

o follows from what | have said sbove that the balance of convenience
averwhelmingly favours the operation of the GFIP tolling syster for the fnterim
penod pending this Count being able 10 make a ful] and proper determination of the

imporiant issues raised by the Part I3 relief,

L C
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H. CONCLUSION

S It is in my submission clear thag Treasury has made out & case 1o be admitied into
these proceedings. Seoond, | respectivdly submit that the matter is aot urgent, and the

applicants have not made out a ease for an interim interdicr,

WHEREFORE [ pray that dreasury be admitted into these proceedings and thay the urgent

application be dismissed,

ANDREW ROBERT DONALDSON

The deponent has acknowledged that he knows and understands the contents of this affidaviy,
which was signed and swom (o before me at Cape Town on this the 18" day of April 2017,

the regulations comained in Government Notice No, R1238 ol 21 July 1972, as amended, and
Governmeni Notice No. R1648 of 19 August 1977, as amended, having been complied with,
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HEVESTORS SERVICE

Rating Action: Moody's downgrades South African National Heads
Agency to Baal/Aaldza) negative outinnk

Johannesburg, Februacy 20, 2017 - Mondy's Inveslors Servce fas oty downgraded the Jong-term rafngs of the South
Afrdran Natipnal Roeds Agency Limited {SANRALY o Baa? {goba soale, ocal and forelgn currency) and o Aad.za (Sauh
African national scale raling), from A2 angd Aadza, respeciively. The ouliook on e ratings is neaative.

Today's raling avton concludes e review for downgrace inftiated on 19 January 2012,
FATINGS RATIONALE

The rating aclion folows the recant decision of he Souh African governyment o furlher reducs the ol fess an SANRALS
biggest ol road projeet {ihe Gavteng Freewsy Improvement Froeet, GRIPY. "The downgrade reflects owr vew of e medior
teren fiscal ensons assoctated wih Ry hananticipated ol incorms from the GFIP, couplad with the hiohar operational Heks
of -0 revenue coflection and e wncerainties on SANRAL's future business modet,” says Kenneth Morare, Moody's jsad
analy st for SANRAL.

Moody's notes that BANRAL incurred ZARZD bitfon in daty {of which approsimaiely 50% is gquarantsed by the South Adrican

govertimeny o fnance the GFI groject ang fhe el revenyues aro esserlial v serdce the debt and absorh conenmitant

operating costs, This debt fssus soniributes tie most i the rapid ncrease in SANRAL's debi BIOUK & s currant el of

SARERT bilion (2032 FYE estimg 5} and axerted significant pressure on oparatig marging and cash fows o swing the project's

implamentalion phase in 2008-2011. Public protests delayed he implementaion of ol 0 oparakons - originally scheduled o
hich caused Brancial shortfall to SANRAL and deldyed the registation nrocedures of wahioins,

stast in June 2017« w

L than antcipaied of income vall sigrificandy defay SANRALS return lo figlorically strong Srarcials and o froderate
geaning posifion. We mpect SANRAL o face the chatlenge fo recowr the delay of the GFIP operations snd enforos lofl
collection, supporied by a new feqislation o be inroduced oy e ceniral government,

The ahovermniioned pressures are rritigated by the recent sfocation of ZAR5 8 bilon from the national aovernmerd dasigned
o partially compensate for the redustion in e-toll fees and 0 ermire sufficien funding 0 s road gency over the madium e
Motwilfstanding tis budgat allocation, the lack of clarity i1 the gowsrmment's ransport policy slrate v and apposiion sgainst he
s of he ol road network in ne COUNY rHISES conoarns on e company's future Business model

VAT COULD CHANGE THE RATING LUF/DOWN

The negative rating oudlook reflects Moody's aoncerns regartding {1 South Alrica's deteriorating paiating anvironiment g
reflectsd by e negalive cutlook on South Africa’s AS goverrgTent bord ratngs) and (it e aboversantoned CONGEIMS
regarding SANRAL's operationst risis and hus ness rotal

SANRALS ratings oouid come under pressure in the avent of (] & downgrade of Soulh Africa's government bong raling, sndfor
(i) Failure of SANRAL's management s deal vith incraased operationsl risks snd adhust for lowar o) income resdfing in a

rraterint delsticeaton of he company's fnencial metrics and cosh fiows.

Albet unlikely, stabifization or wpgrade of BANRAL's ratings vdll recuire stabyvraton ar upgrade of Sauth Afroa's governmant
bond ratings, 28 well as evidence of SANRAL's capacify (o manage the anticipated opecational Hisks arsing from the GFID
project asd malntain strong cagy fiows,

SANFAL is wholly owned by the Repubite of South Africa, with the W wsly of Transport repraseniing e governmant as the
sele shaveholdor. The company s accouniabie 1o e wenlral government, which estabiished SANSALs foanciaie o develop
finance and rmaeintken the national road infrastruciure in South Africa,

7

Mouddy's Nalional Seale Matngs (NSSs) are inier ded as relative measres of creditvorininess armong oent ig
within & eounty, enabling mariat particioants o betier differantiasle relative risks, NSRs differ from Moady's glabat soale ratings
in hat they are not glotally comparable with the full undverse of Moody's rated enfifles, but orly with NSRs Tor other rated dent

issimg and issuars wWithin the sama souniry, NSRs are deslgrated by a " e Counlry modifler signifying the relevan: COUNYY, 88

™"z for Bouth Africs. For further infarmation on Motdy's approach o natiors scale falings, please refer ko Moody's Fatirg
bmplemsntation Guidanee publizhed In March 2011 entifen "Mapping Moody's National Seake Ratings fo Global Seale Hatings,”

vig and issuers

% princips! methodology used In rating SAMRAL was Govsrnment-Related 1ssuers: Methodalogy Undate nublished in July
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26110, Ploase ses the Cradil Polioy page an wwmoodys.com for 2 cony of hese methotologies.
REGAATORY DISCLOSURES

Arough this cradit raing has been issued in a non-ELU country which has not been recogrized as endorsable at this date, this
Credit rating is deemed "EU qualified by exension” and may s81 be used by financial instiutions for feguildtony purposes wnll
30 Aprit 2012, Further Information on the EU endorsement stafus and on the Moody's offive that has ssusd a paricular Cradit
Rieling fs available on wawmoodys com,

ralings sued on @ program, senes of category/class of debt, this announcement provides relevant reguiatory disclosures
in refaton o esch raling of @ subsequenlly issued hond or note of the same series or category/class of debt or pursuant 1o a
grograr for which the ratings are derived exclusively from axisting rafings in ascordance with Moody's rating practices. For
rafings issued on a supaort provider, ihis announcement provdes relevant regulatory disclosures in relation o the rating acton
on the support provider and in relaion © sach particular ralng acton for securifes thal derive twelr cresi ratngs from the
support prowiter's credit rating, For provisional ratings, B¥s announcemant provides relsvant reguisiony disclosures in relalisn to
ihe provésional rating assigned, snd in relation to o defintiive rafing that may be assigned subsaquent 1© e final ssuancs of the
dabl, in gach case where the ransaction siructure and terms hawe not changed priot 0 the assignment of the definiive rating in
& manner hat would Meve affscled the rating, For further information plosse see the rafings tab on the ssuer/entity pags for the
raspacihe lssuer on wasmoodys.oom,

Wformation sowrces usad {o prepare te rafing are the following © parfies wolved iy the radings, parbss not invelved in the
rasings, publis inforrmation, and confidential and proprietary Moody's investors Sanice information.

Mondy's conslders e guslty of smformation available on the rated ertily, oblgation or credit safisfactory for the purposes of
issulng a raing.

Moody's adopts al necessary measures so fal e information it ues in assigning a raling le of sufficient cuality s from
sources Moody's considars o ba refiable inciuging, when appropriple, Independent hird-party sources. However, Maody's is
st an auditor and sannot in every instance ndependenty verify or validats information recaived in 1w rading provess.

Please see the ratings disclosure page on WAL OO 5.0 for ganerat disclosurs on potental nondisls of interasts

Flesse ses he ratings disclosure page o wivw motdys.com for indormation on (A} MCO's major shareholders (above 5%) ard
for (B} further information regarding certain affiliations that may st batween direciars of MCO and rated entites as wall as
{1} the names of onftes that nokd ratings from WS that have olen publicly reported (o fhe SEC an ownarsiip isterest in MCO of
e ihan 8%, A mamber of e board of direciors of this rated enlity may Riso be a membier of the board of direciors of 2
sharehoider of Moudy's Oorporation: Fowever, Mondy's has not indepandenily verifiad this malier,

Miease see Moudy's Reting Symbols and Definitions on e Rating Process page on ww, mosedys. corn for further indormation

or e rmsaniog of each rating caigory and the definiion of defaul and FECOVETY.

Please see ratngs tab oo the fssuariantty page onwwamoodys.aom for the last rating acion ang rating history.

The dale on which some raings wers first raloatsd goes back fo 1 fme bafore Moody's rafings were fully digitzed ang
acourats data may rot ba svaleble, Conseq anily, Moody's provides a dete Ut i beliaves 1 e most rodanis a#nd accurate
based on the indermation hat is available 10 11 Plasse sae the rafings disclosure page on our websiie WLITGOHY S, com Tor
further information.

Platise sae v rnoodys. tom for any Lpdates on changes fo the lead ratifig analvst and 10 he Muody's fegral erdity that hag
isgued the rating,
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