68.3

68.5

infringements, The standardization brought by national legislation in both
provincial and local will bring harmony in adjudication of the road traffic

infringement through the country,

By virtue of the provisions of section 44 and Part A of Schedule 4 of the
Constitution, the Parliament has power to legislate on matters concerning the
road traffic regulation subject to the Constitution. This is what AARTO Act
seeks to do. The applicant accepts the AARTO Act is a legislation that
addresses the road traffic regulation, The road fraffic regulation is unlimited

as long as there is road traffic,

Section 156(3) of the Constitution provides that a bylaw that is in conflict
with the national or provincial legislation is invalid except where the
provincial or national legislation is inoperative in terms of the provision of

section 149 of the Constitution,

It bears repeating that the AARTO Act brings about harmonisation and
standardization at national, provincial and local government in the

adjudication process of the traffic infringement.

Accordingly, I deny that the AARTO Act and the Amendment unlawfully

infrudes upon the exclusive legislative competence of the provinces. I deny

P g
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7{1.

70.1

70.3

7l

too that the national organ of state usurps enforcement of traffic and parking

laws,

AD PARAGRAPH 4
I deny that the AARTO Act and the Amendment Act are constitutionally

inconsistent or invalid.

I deny that the Amendment Act provides inadequate provision for service. I
deny too that the section 17 of the amendment removes the requirement that

service must be personal. This is not borne out by these provisions,

I have explained above that the service by registered mail is not excluded.
The Amendment Act simply extends the scope of the method of service. It
incorporates the use of other services currently offered by or that may

become available in future in the post office.

The service of documents by electronic means is not inadequate. It must be
borne in mind that each driver will choose for herself or himself the megans

of service sthe prefers considering her or his convenience.

AD PARAGRAPHS 6 TO 14
I do not take issue with the contents of these paragraphs.
v
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AD PARAGRAPHS 15 TQ 25
To the extent that the contents of these paragraphs are consistent with the
legislative scheme of AARTO Act as well as the Amendment Act, they are

admitted. Otherwise they are denied.

AD PARAGRAPHS 26 TO 33

I deny that AARTO Act and the Amendment Act intrude or unlawfully
intrude upon the exclusive executive and legislative competence of ths local
and provincial governments and that they are unconstitutional. AARTO Act
falls within the ambit of Part A of Schedule 4 of the Constitution. Subject
only to the Constitution, the Parliament does have legislative competence in

that area,

AD PARAGRAPH 34
I deny that the provisions of section 30 of AARTQ Act (or 17 of
Amendment Act) fail to provide for adequate service to infringers and that

they are unconstitutional,

As it can be gleaned from the founding affidavit, the applicant’s contention
that the provisions of section 17 of the Améndment Act are unconstitutional
for their inadequacy to provide for service is rooted on its uindertraining that

the service by way of registered mail has been done away with. The

o

applicant’s understanding in this regard is of causc is not entirely currcch

Ve
£ 1
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76.1
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AD PARAGRAPHS 35 TO 45
To the extent that the contents of these paragraphs are consistent with the
legislative scheme of the AARTO Act as well as the Amendment Act, they

are admitted. Otherwise they are denied,

AD PARAGRAPH 46
Section 17 of the Amendment Act does not remove the requirement of

personal service,

The requirement that service must be effected by postage does not remove
registered mail, Instead, registered mail is included in the postage service. In
simple terms, the idea is to utilise all services offered by the post office and

not to be limited to the registered mail,

AD PARAGRAPH 47

I admit only that the Amendment Act defines ‘clectronic service® 1o mean
electronic communication as defined in the Electronic Communications Act,
2005 (Act No. 36 of 2005), and as contemplated in section 19(4) of the

Electronic Communication and Transactions Act, 2002 (Act No. 25 of 2002),

AD PARAGRAPH 48

I deny that the forms of service are inadequate either as alleged or at all.

These forms are effective. There is no other possible formm of service, vet

& i
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service of infringement notices and related documents must be done. What is

warse is that the applicant does not suggest any other mode of service,

In the days present, communications are done electronically by way of
emails, text messages and even by voice note. These are effective ways of

communication.

At the stage of registration of a vehicle, the owner will be presented with a
choice wherein s/he will choose the form of service preferred. 1t is the
individual concerned who best knows the form of service that will reach him

or her,

The applicant engages in unhelpful speculations when alleging that the
notice in the form of email, text message, voice note or ordinary postage will
be missed by the infringers or that such messages or communications will ba
treated as junk mail or spam. First, the choice is made by each individual
registering a vehicle. Second, there is no basis to suggest, for instance, that
people do not read their emails in a world where communication is largely

by way of email.

Where, for instance, the email address or cell phone number (or any form of
contact details) changes, it is the responsibility of the motorist to ensure that

the details arc updated in the system, ' 1&
£
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78.7

79.

79.1

Of cause, there are instances where the mail may be lost, even the registered
mail for that matter. It is for that reason that the Amendment Act postulates
that the document shall be deemed to have been served after ten days of
posting unless evidence to the contrary is adduced which may be in the form

of affidavit.

Further, the Amendment Act makes provision for many other options for
service, If for instance the motorist would choose service by ordinary or
registered mail, email or even SMS, it is unlikely that not even one of these

options would reach him or her that all of them will g0 to wrong addressee.

AD PARAGRAPH 49

It is speculative of the applicant to suggest that the infringers will not receive
or read or open the notices. It is speculative too that the process of
adjudication may be drawn out and lengthy. There is no evidence in this

regard, Accordingly, I deny these allegations.

In any event, there has to be a consideration that there must be a form of
service. If the contentions by the applicant were to be accepted, then it would
mean that there shall never be any form of service of rotices upon the
infringers. In that case, the regulation of road traffic will collapse, bad road

behaviour will abound and road accidents and sadly the mortality rate will

Page 28 of 32
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794

79.6

Most people in South Africa are involved in commercial transactions in one
way or the other such as credit agreements including home loans and
mortgage bonds. In such transactions, communication is central, | understand
that they do select their preferred forms of service because there has to be
some or other form of communication. It cannot be different when it comes

to the infringement of road traffic regulation.

The Amendment Act also makes provision that the infringer may present
evidence that the notice was not received. This s/he may do by way of
affidavit, Once this is done the deemed receipt falls away unless it is proven
otherwise. There is therefore no infringement of any right. If there is such
infringement, which is not admitted, it is not permanent as the infringer still
has an oppertunity to present evidence to show that he did not receive the

notice,

Itis not the consequences of the enforcement order that are severe, Instead, it
is the consequences of infringement. The AARTO Act seeks to regulate the
adjudication of road waffic infringements so that the Behaviour of the

moforists is improved and lives are saved.

Save as aforesaid, to the extent that the remainder of the allegations
contained in this paragraph are consistent with the provisioms of the AARTO

Act, they are admitted. Otherwise, they are denied. 1
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83.

84,

I deny these allegations. The whole scheme of the AARTO Act is to ensure a
fair administrative process with the alleged infringers given an opportunity

to be heard throughout the process.

AD PARAGRAPH 50.2
I deny these allegations. I deny in particular that there is lack of service

provided for in the AARTO Act and the Amendment Act.

AD PARAGRAPH 51

It bears repeating that the Amendment Act does not remove the requirement
of personal service and that the usage of postage services includes registered
mail. None of these are removed. Instead, section 17 of the Amendment Act
seeks to widen the scope of service looking at the demanding and changing

technological needs our country finds itself at,

I note these allegations.

AD PARAGRAPH 53 TO 54

For the reasons already set out above, I deny these allegations.

DG P
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85.  AD PARAGRAPH 55
In the event it is found that AARTO Act and the Amendment Act are
unconstitutional, which is still denied, and that there is no interpretation that
can survive the constitutional invalidity on any of the grounds advance by
the applicant, I pray that the Honourable Court should suspend the
declaration of invalidity for a period of twenty months to enable the

parliament to rectify the invalidity.

86.  Wherefore, I pray for the dismissal of the applicant’s application with costs

Lo

( 3
Lf-f’ }J Deponent

[ hereby certify that the deponent has acknowledged that he knows and understands

including costs of two counsel.

the contents of this affidavit, that the contents thereof are true and correct, that he
has no objection to taking this oath, and regards the path to be bmdmg on his

conscience.
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NAME OF BILL: Adzmmsrmuve Adjudication of Road Traffic Offences

Amen;‘imsnt Bill
NUMBER OF BILL: BAgD-2015

DATE OF DELIBERATION: 23 October 2018

! VOTE OF THE LEGISLATURE:
The Fres State Legislanire votes in favour of the Rill.

HON. M QABATHE
FREE STATE LEGISLATURE
23 Ostober 2018
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2.1

2.2

2.3
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Northem Cape
Fepsieetinl legiskitie

FORTFOLIO COMMITTEE ON TRANSPORT, SAFETY & LIAISON
and ROADS & PUBLIC WORKS

FINAL MANDATE ON THE ADMINISTRATIVE ADJUDICATION
OF ROAD TRAFFIC OFFENCES AMENDMENT BILL
BILL [B38B-2015]
INTRODUCTION

The Chairperson of the Portfolic Cemmittee on Transport, Safely, Llalson & Land
Roads & Public Works Hon M Manopole {ables the Commitiee’s drafl Report on
the Administrative Adjudication of Road Trafiic Offences Amendment Bill [B38B-
2015], as adopted by the Portfolic Committee on 23 Octaber 2018.

PROCESS FOLLOWED

The Speaker of the Northern Cape Provincial Leglsiature has on receipt of the
Bill referred the Administrafive Adjudication of Road Traffic Offences Amendment
Bill, 2075 1o the Porifolio Cormmiitee on Transport, Safely & Liaison and Roads &
Public YWaorks,

On the 20" May 2018, the Portfalic Commitiee received a briefing on the Bill by
Mr. Makgalho, from the Naticnal Depariment of Transporf accompaniad by other
ofiiclals from the RTIA, s well the provinclal Permanent Delegate Hon Faber,

The Portiolio Commilfee resolved to engage in public hearings in all the five (5)
regions of the Province on the 31 May -1 June 2018 and 05 June 2018,

INPUTS FROM THE STAKEHOLDERS/! PUBLIC

The Department of Transport should advocate for traffic officers spacificafly for taxi
drivers,

There [s conesim on the 22 days' period of the enforesment order, that s just too
litite. The time period should be extended to avoid penalties and faes,

iMore regulations be put in place to restrain drivers who deliberately drive with

suspendad licenses, Vl
Vit
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*  Moving the administration of trafiic fines ke the entity from the courts will increase
corruption and make communities poorer,

* Thers I8 concem from the communitiss whether the SMSs will reach the intended
recipients.

¢ The demeril system and the paying of fines disadvantages the road usars,

4. WRITTEN INPUTS ON THE BILL

Written input from GOSATU was recelvad, They raject the bili in total bacause to
them it impoverishes the people even mare. Refer te attachad,

8. COMMITTEE INPUTS ON THE BILL
The Committee inputs:

« The Department of Transpori must extensively consult to avoid future litigations.

« Afransilional budget should ba availed to snaure & smooth transition to the new
system.

« The Bill does not address the current challenges that road users are
ancouniering.

* The Depariment of Transport should finaiize resgarch on the road user
behaviour and fatalities, to ensure safety on the roads broadly.

* Deparimenis should avoid the establishment of entities, especially whare we
currently have so many falling and non-functional entilies.

After thorough deliberation, Portiolie Gommities on Transport, Safety & Liaison
and Roads & Public Works the Committee supports the BIll,

B, COMMITTEE ADOPTION OF THE BILL i

The Gommittse adopied this Final Mandate duly signed by the Chairperson of
the Committee, Hon M Manopole.

The Committee recommends to the House to mandate the Permanent Delegates
tq perticipate in deliberations at the Fina! Mandate meeting and to wote In favour

of the Bill.
p== a8 -1 2 5

COMMITTEE CHAIRPERSON ﬁ:k |
HON G Manopole L e
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To: | Hon. T Modise

Chalrparson of the NCOP
Name of Bill: Administrative of Road Traffic Offences Amendment Bij
Number of Bilk [B3BD - 2015]

- Date of deliberation: 25 September 2018

Vote of the Legislature: The Western Cape Provincial Parliament confers en the
Westamn Cape's deisgation in the Netional Council of |
Provinses the authority not to suppert the Bl I
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IPHALAMENDE LAVAZIRU-MATAL " ' " KWAZULU-NATAL PROVINSIALE PARIEMENT
KWATULL-NATAL PROVINCUAL PARIMENT

FINAL MANDATE

TO: THE CHAIRPERSON OF THE NCOP

NAME OF BILL: ADMINISTRATIVE ADJUDICATION OF ROAD
TRAFFIC OFFENCES AMENDMENT BILL

NUMBER OF BILL: B3sD-2015

DATE OF DELIBERATION: THURSDAY, 18 OCTORBER 2018
VOTE OF THE LEGISLATURE:

Tha KwaZuly-Natel Legkslsiure met today, Thuraday, the 185
October 2018, & agread lo mandate the KwaZulu-Nats dﬂaga::ﬁ o

the Natlonal Councl of Provinces to suppert the Ac
Adjudication of Rosd Tn O smendmer

Hoen L Johnson, YPL
Spaaker

23V Longmorks! Siree], Pimlermanizhur 201 - Frvats Bag I . Fletermonizburp 5200
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Fomal prabhesinecleg gomnzq

Ta ; The Chairperson;
Nafional Councif of Provinges
Narne of Bill : Administrative Adjudication of Road Traffic
Offences Amendmeant Bill
Number of Bill : [B38D-2015)
Date of Deliberation : 10% October 2018

Viote of the Legislature

The Province votes in favaur of the Bill with amendmants and mandates the Eastarn
Cape Permangent Delagate to the NCOP ta vote in favour of this Bill

Regards
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SPEAKER: EASTEN CAPE PROVINCIAL LEGISLATURE




MPUMALANGA.

FROVINCIAL LECISLATURE

Privats Bag X 11280

Mbombsla 1200 |

Tel +27 13 766 1138

Fax + 27 13 786 146
Jullding Mo 1, Mpurnalanga
Government Complex
Riverside Park, Mbombela,
Mpumalangs Pravince
Republic of South Africa

OFFICE OF THE SPEAKER

Eng: Mr Thokozane Sindang
Tel: 013 785 1138

FINAL MANDATE

PANTLE Y

To 3 The Chairperson of the
National Council of Provinces

Name of the 8i|] Administrative Adjudication of Roads Traffic

Offences Bill
Number of the Bill - [B38D-2015]
| Date of Deliberatlon: 25 QOclober 2018

Vote of the Legislature: The Fortfolio Committes an Public Works,
Roads and Transport: Community Safety, Sscurity and Liaison (the |

Committes), after considering the Administrative Adjudication of Road
Traffic Offences Amendment Biil [R38D-201 5], confers on the permanent

| delegate representing Mpumalanga Provines in the NGO, 5 mandate to

vote in favour of tha Bil,

SPEAKER: MPUMALANGA
PROVINCIAL LEGISLATURE
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A AANT 11"

J4/ LIMPOPO LEGISLATURE
Physical Address: Postai Address:

i fLebowakgomo Private Bag X 0305
7/ Government Complex Polokwane

0700
NEGOTIATING MANDATE

To 1 The Chairparson: 5Con Economic and Business
sveinpmenl
Narme of Bill ; Administrative Adjudication of Road Traffic

Offences Amendment Bill

e
Pl

Number of the Bill : [B3RE - 2018]

Date of Deltharation + 22 May 2018

Vote of the Legisisture ¢ Provincial NCOP Permanent Delegates {0 negotiate
inn favour of the Bill with the proposad amendments,

PROPDSED AMENDMENTS

Clauss 9 Page &

{e)The Road Treffic Infringement Autherity must pres<ribe haw to daal with
recouping of fines and penalties issued to infringers who trave| through the
country to nelghbouring countries but are not South African citizens.




Clause 29 C Page &

{1}t Is suggested that the composhtion of the Tribunat should specifically
Include representatives from the transport industry.

Clzuse 29H Page 1%

{4) It is proposed that the Chairperson must sfiow any person appearing
before the Tribunal o have legal representation if they elect to have such,

Clause 17 Page 12

{2} it is suggested that the laws of prescription should be applicable to penalties
and fess payable in terms of this act {exception from prescription places & huge
burdarn on drivers)

333 943 FEEEGHFIT FRSS P EEATHE AT 250 LNEIETwRR wEPERTOTT

DATE

CHAIRPEESON

PORTFOLIO COMMITTEE ON TRANSPORT
SAFETY SECURITY AND LIAISON
LIMPOPO LEGISLATURE
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PORTFOLIO COMMITTEE ON PUBLIC WORKS, ROADS AND
naar ORT ARD COMMUNITY SAFETY

NORTH WEST PROVINGIAL LEGISLATURE

REPORT ON THE ADMINISTRATIVE ADJUDICATION OF
ROAD TRAFFIC OFFENCES AMENDMENT BILL [B38B-201 3]
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NEGOTIATING MANDATE

TO: The Chairperson of the Select Committee on Economic and Business
Development

Hen, i | Rayi
NAME OF BILL: Administrative Adjudication of Reads Traffic Offence Amendment Bill
NUMBER OF BILL: [5388-201 5]
DATE OF DELIBERATION: 11 May 2018

VOTE OF THE LEGISLATURE: The Bauleng Provincial Legislature votes in favour of
the B, with proposed amendments anc mendates the Permanent Delegate to the
NCOF to negatiate in favour of the Bill,

The proposed amendments are as foliows:

Clause 1(f): Definition of *Habitusl

Infringer” line 2

“Habitual infringer’ means an infringer, [operator or a juristie persen], who in tems

of sectien 28. incurs demerit points resulting in a disquaiification more than two timas.”




NEGOTIATING MANDATE

1O i HON M I RAYI
CHAIRPERSON OF THE SELECT COMMITTEE ON
ECONOMIC AND BUSINESS DEVELOPMENT

NAME OF BILL : ADMINISTRATIVE ADJUDICATION OF ROAD TRAFFIC
OFFENCES AMENDMENT BILL
MUMEER OF BILL : [B38B-2015]

DATE OF DELIBERATIONS : 1 JUNE 2018

VOTE OF THE LEGISLATURE:

The Portfolio Committes on Public Works, Roads, Transport and Community Safety
canfers the delegation representing the North West Province with the authority to
negotiate in favour of the Administrative Adjudication of Road Traffic Offences

Amendment Bill [B38B-2015]; taking intc account the objections as attached

herewith.
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HON. GO MDLA-P!S!/
CHAIRPERSON: PUBLIC WORKS, ROADS AND TRANSPORT AND COMBMUNITY
SAFETY
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Clause 13 (z) emending section 25(4)

The proposed amendment io sectian 25(4} provides thai driving while disgualified or
with a suspanded driving licence is an offence. 11 is negcessary that Schedula 3 to the
AARTO Reguiations also reflect thiz offence.

Clause 18(a)(1) line 3

e

“(a) by the substitution fer subsectian {1) of the foliowing subsection:

{1} any document required io be served on an infringer in terms of this Act, mus!
be served on the infringsr [personally or sent by registered m=i! to his or her

last knewn address], by personal, [postage] regisiered mail and glectroniz
services or communication as oreseribed,”

Further. there needs tc be a mechanism for confirmation of raceipt of senice vis

glactronic communications.

Clause 18(b)

The number of days Lpon which 2 document is deemad 1o Be szerved on an infringar
under clause 16{h) must increzsed from the current ten oays.

-

“The Tribunal consisis of a Chairpersen and [eight other] not less than [10] other
persons appointed by the President, on a parl fime or full time basis, and on
recommendation of ihe Minister, from ameng these persons nominaled by the Minister

in response o a public call for nominations ss prascribed,”




6. Clause 29A (S) line 32

(8} To be eligible for appointment or designation as a member ¢f the Tribunal, and

te continue ta hoid that office a persen musi—
(3)  nol be subject to any disqualification set aut in subsection {(6): and

(b} have submilled to the WMinisier a written declaration stating that the
REerson=—

{i) is not disqualified in terms of subsection (5) and

()  coes not have any interests referred to in subseciion & [a}and(b).”

. Clause 29D(4) fine 22

"(8) The Chairperson, en eng monih's written notice addressed o the Mirister, may—

{4)

{8}  resign from the Tribunal;
(8]  resign as a chairperson, but remain 25 a member of the Tribunz!,

A member of the Tribunal other than the Chairparson may resign by giving al
lzast ong month's writen nolice o the Ministar,”

Clause 29.1 - Aght of appes|

Giving the Tribunal the same powers and status as a IMagistrates’ Court be recansiderad

in the light of the nature of these matlers. Filing an appes! or review application in the
High Court is a proiracied and costly process. invariably requiring the assisiance of 2

legal practitioner. Such a scheme of arrangements may prove o = bar to scsess (o

justice for the ardinary South African,

(11
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11.

12,

.Gener

General Comments. The Appeals Trigunal's Capaeity

Net only must the Tribunar's medmbership be increased but there must be a tfhunal in
ezch provines, '

2

| Comments: Independences of the Tri

Chapter VA of the Bill is silen! on the Tribunal's independence. Ii is recommended that
& clause be inserted therein explicitly enshrining {he independence of the Tribunal,
especially from the RTIA, and further spelling out where the furcs io finance the
administration of the Tribunal will come from. The Tribunal must not solely bz financad
by fees payable ihrough the AARTO system.

General Commernts: Legal Practitioners

Due to the nature of the work of the Tribunal, some of its Members must nat aniy have
a legal quailfication as prescribed under clause 29(CY: but, in addition, must alss be
legal practitioners.

implemenatizn gate

Anything less than six months a3 2 period for implementation will be insufficient, bearing
ire mind the budgetary requirements of the Public Fifancs Managsment Azt and Local
Sovernment: Municipal Finance Mangamart Act,

13. Foreian Drivars

This differentiation belween lhoss persons with a South African driver's license and
those with & foreign ficence may prove to fall foul of section & of the Canstitutian

guaranieeing everyons the right ta aqualily,

This Bill must include provisions specifieally desting foreign drivers and how they are
going 1o be managed uncer the AARTO amd eriminal system.

Iy




14. Road Traffic Offences Reaister

In order {o combat corruption in the form of bribery relating to traffic offences, there
needs {o be a register te record all parties guilty of corruption regarding fraffic offences.
This register coulc be simitar to the Register of Tender Defautters established in terms
of section 28 of the Prevention and Combaling of Corrupt Activities Act, 2 af 2004.

i ;
3 e Date: /Z! /ffix/fg\)j
7w oA
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HON. M MGCINA

Chairperson of Roads and Transport Portfolio Committee

i
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ROADS AND TRANSPORT PORTFOLIC COMMITTEE

ADOPTED NEGOTIATING MANDATE
ON THE:

ADMINISTRATIVE ADJUDICATION OF ROAD TRAFFIC OFFENCES AMENDMENT BILL

1.

I

[B38B-2015]

118 MAY 2018
INTRODUCTION
The Chairperson of the Roads and Transpoert Portfolic Commitiee, Hon, M, Mgcina, tabled the
Committee’s Negotiating Mandate on the Administrative Adjudication of the Road Trafiic
Offences Amandment 8l {B38B-2015].

PROCESE FOLLOWED

The Speaker, an 20" September 2017, formally referred the Administrative Adjudication of the
Read Traffic Offences Amendment Bill [B38B-2015] Section 78, to the Portfolio Committae an
Reads and Transpori referred to as the Committes, for consideration in terms of Ruls 245 {1)
read with 246 (1), 247 and 24E.

On the 019 Margn 2018, the Permaneni Delegate from the National Councll of Provinces
(NCOP), Honourable E. Makue gave a briefing 1o the Commiktee on the Bill. This was faliowed
by & presentation by the Naticnal Depariment of Transpont on the detail of the Agministrative
Adjudication of the Road Traffic Offences Amendment Bill [B388-20185).

in fuffiling its constitutiona! mandate tc facilitate public participation in processing ihis
Amendment Bili, the Committee published adverts in the fallowing newspapers:

~ City Press - Bunday, 04" March 2018; = ;g -
~ Star = Monday, 05" March 2018, Tﬁ
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~ Beeld = Tuesday, 06" March 2072 and-
# isolezwe - Tuesday, 08" March 2018

This was to nable the Committes to request memoers of the public and stakehoiders ta make
comments on the Bill. Follewing that, the Committae convened four public hearings in the
fellowing areas:

= Monday, 13" Mareh 2014 8- Springs Civic Centre, Ekurhuleni Metropolitan Municipality

= Tnursgay, 22™ March 2078 - Brasmiontein Coenference and Recreation Centre, City of
Johannesburg Metrepolitan Municipality

7 Monday. 26 Marzh 2018 - Vereeniging Community Hall, Sedibeng District Municipality

# \Wednesday, 28" March 2018 - Stanza Sopape Community Hall, City Tshwane
Metropolitan Municipality

Subsequent to that, the Committee convened the last round of stakeholdsr consultations
wherein the Gauteng Depanment of Roads and Transport and the Departrment of Coemmunity
Safety made presentations onthe views of the Executive on matters related to the Administrative
Adjudication of the Road Traffic Offences Amendment Eill [B38B-2015]. Further presentations
or the Amendment Bill wara received from the Road Freight Association, Justice Project Sauth
Africa and Orgarisation Undoing Tax Abuse. The National Cepartment of Transpor alse
presented on the challenges in the imglementation of the AARTO Amendment Bill Fiiat groject
in the City of Tshwane and Jehannesburg Metrapolitan Municipalities.

On the 11" May 2018, a iegal spinion on the Bill inciusive of all submissions received from
stakeholders and the public. was presented by the NCOF and Legal Unit from the Gauteng
Provincial Legislature,

The Pertialio Cemmities deliberated and adopted the Negolisting Mandate of the Administrative
Adjudication of the Road Traffic Offences Amendment 8ill [B3BB-2013] in a mesting that
convened on Friday, 11" May 2018,

3. PRINCIPLES AND DETAILS OF THE BILL
The principle of the Bill is to amend the Administrative Adjudication of Read Traffic Offiences
Acl, 12888, 50 as o substitute and insert cerlain definiions. The clause by lause summary of
the amendmant is 55 follows: -

Clayses 1
The clause seeks to amend Section 1 of the Act, by adding. deleting and suhstiuting certain

definitions,
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Clause 2

The abjects and functions of this clause are as follows: -
- repeals warrant of execution in terms of section 4{2)(&). 4(¢)(a) & (c)
- alignsd to repez! of section 21

Clause 3
The clause seeks 1o amend Section 11 of the Act which provides for the agminisirative staff
&nd remuneration.

Clause 4
The clause seeks to repeal section 12 of the Act whick provides for the apzointment of sheriffs,

Clause 5
The clause seeks 10 amend Section 13 of the Act, which pravides for the financing of the
Authority. K alse inserts 3 new paragraph in section 13 of the Act for financing the Autharity,

Clause &

The clavse seeks to amend Saction 15 of the Agt, which provides for the banking zccount of
the Authority. It aiso adds that the bank account(s) must be used to deposit monies received
by the Autherity and money received from issuing authorities, driving licence testing centras
and registering authorites,

Clause 7 :

The clause seeks to amend Section 17 of the Act which provides for issuance of infringement
notices and ascertainment of demerit points pesition, amongst other things. It also amends
Bection 17{1}(e) to indicate thal the demerit points positions may be ascartained in the
prescribed manner.

The clause also seeks to delete section 17(1){f)}{iv) which deals with election to be tsd in
court. The cption to eleet {0 be tried in court is subsiruted with Appeals Trikunal which is
mtroduced by Clause 28A-28K. i also seeks to amend Section 17(5) provides for
responsibilities of the vehisle awner.

Clause &

The clause seeks to amend Section 18 of the Agt which makes provision for the fght of an
infringer to make representation o & representations cfficer. The amendmient provides that an
infringer may make a representation in the prescribed manner, with respect to that natice 2nd
infringament {o the Authority. If the representations are rejeciad the infringer may no longer
elec to be tried in court but has a right to appeal or review such decision ta the Appeal Tribunal
(*the Tribunal.

Clauss &

The ciause seeks to amend Section 198 of the Act, which provides for the payment of fines
imposed for traffic infringements. It provides that insufficient payment will result in Erforcament
Crder being issued — nat warrant of execution anymore. Failure 1o comply with instaiment
grrangement no lenger [2ads o warrant but Enforeement Order, —




Clause 10

The clavse seexs 10 amend Section 20 of tha Act by deleting subsection {3)(2} of saction 20
that result in warrant of exeeution. It adds new section 20(3){L)(A) which deais with the
prohibition of issuing of 2 permit or lisence issued in terms af any road traffic legislation or
transpert legisiation if an enfarcement order nas been issuad against the infringer,

Clause 11

The clause seeks {o repeal saction 21 of the Act which empowers Registrar/CEQ fo issue
warrants of execution. Thne propased repes! means that the conseguencas of the failure 1o
comply with an enforcement order will be dealt with in terms of sectian 20(5) of the Act —that
means one woLld not be issuad with any lieences applied for until enforcement arder is
compilied with.

In respect of infringement notices. section 18(2)(c) of the Act provides that failure to camply
with infringement notice. will result in countesy letter being issued, then enforcement arder in
ermis of ssction 20 of the At

Clause 12
The clause seeks to repeal Section 22 of the Acl, which deats with court trials and this is in line
with repsal of slection te ge to court.

Clause 13

The clause seeks to amend Section 25 of the Act, dealing with disqualification of infringers te
drive or operate a motor vehisle afier exceeding thresh-hold demerit peints. The amendment
also introduces the concepts of “operator ¢r a juristic person who is nst an operater” and
“learner drivers” in respect of categories of infringers who may incur demerit peints in iems of
the Act,

The clause also seeks to amend Section 25(3) to indicate that oparator, or a juristic person
who is not an operater must immediately hand in his/er moter vehicle licence diss, aperator
card or any ather permit, card or licence issued in terms of road traffic legislation or tfranspont
legislation, where applizable during disgualification period.

Clause 14

The clause seeks to amend Section 29 of the Act which provides for the categorization of
offences, infringements and demerit points. The emendmeni removes categorizing
tranggressions into "minerinfringements, major infringements” and other offences.

Clause 15 _

The clause primarily introduces a new Chapter IVA in the Act providing for establishment of

the Appeals Tribunal its main function is to hear 2ppeals, review and adjedicate on any matter

brought te it by an infringer aggrieved by a decision laken by the representation officer in terme
fthe Act. The Chalrpersan and other members of the Tribunal are agoointed by the Bresigem

Tre clause also sesks {0 provide for functions of the Tribunal, qualificatioris of members o the
Tribunal, conditions of appaintment f the Deputy Chairperson of the Tribanal, sittings of the
Trinunal, decisions of the Tribunal, acting by the member of the Tribunal, appeals against the
decisions of the Tribunal ard the adminisirative work of the Tribunal.




Clause 16

The clause seeks io emend Seation 30 of the Act. ragarding servics of documents. The
proposed amendment provides for service of documents by means of pasiage and electranic
sarvice of communications as prescribed. The amendment alse provides that a document is
deemed lo have been served on the infringer an the tenth day of postage of electrenic service,
uniess evidence to the cantrary is adduced, which svidence may be in the form of an affidavit,

Clause 17
The clause seeks to amend Secticn 31 of the Act which provides for penalties, It provides that
laws of prescription are not applicable to traffic penalties and fines.

Clause 18
The clause sesks to substituie the whale of Section 32 of the Act, which providas for the
apportionment of penalfies betwaen the Authority and other agents,

Clause 19

The clause 18 seeks to amend Section 34 of the At which deals with the power of the Minister
to make regulations, It alse adds a new paragraph in seclian 24 and gives the Minister the
power to make regulations on the manner in which an infringement naotice, courtesy letter or
enforcement order may be reissued.

Clause 20

The clause sseks to amend Seclion 33 of the Acl which deals with transiional provisions, 1t
provides that & notice issued in terms of sectian 58 or 341 of the Criminal Procedure Act, 1877
(Act No. 51 of 1877), before the date of commencement of section 17, may be continuad and
finalized under the Criminal Progedure Act, however, the said notice may not be issued after
that commencement date in respect of an infringement. thus removing the reference to an
“affencs”.

Clause 21

The clause generally provides for the substitution of certain expressions, The name “Rosd
Traffic Infringement Agency” is replaced with “Road Traffic Infringement Authority™. The
expressiens “major infringement” and "'miner infringement” are te be replaced with
“infringement” througheut the Act. The expression “national contraventions register” s
replaced with “Mational Rozad Traffic Cffences Register”.

Clause 22
The clause provides for the shor title and commencement,

4. OBJECTIVES OF THE BILL

The Bill seeks {o:-
# improve the marner of serving documents te infringers;
# add the funetions of the Road Traffic Infringemant Authority:
~ repeal certain obsolete provisiars:

L

= establish and administer rehabilitation programmes: ?"_
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provide for the appertionmen: of penalties;

3

provide for the establishment of the Appeals tribunal and matiers related thereto;
effect textual comections and;
provide for matters connected therewith.

.
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5. OVERVIEW OF THE PUBLIC HEARINGS

Public hearings were atended by stakenholders and members of the public who engaged on
all maters related to the Bill, Various sentiments were echoed by all who atiended and a
summary of all inpuls are highlighted below. [n gameral, the Committee was dissatistied with
the low attendance of stakehalders and the public in all public hearings noting the criticai nature
and the impact the Amendment Bill will have on gensral motorists, transport operaters, car hire
businasses, ste

8. SUMMARY OF STAKEHOLDERS SUBMISSIONS MADE DURING THE PUBLIC

HEARINGS

As part of its funclions and obligation in line with the Constitution, the Committee hald public
hearings where written and oral submissions were made for consideration. The Committee
received oral and written submissions frem various institutions including Justice Project South
Africa, Qrganisation Undoing Tax Abuse, Road Fraight Association, Faraday Taxi Association
Drivers, City of Johannesburg Municipality and SA Taxi. Furthermore, eight (8) written
submisgions were recefved from the public,

Herawith below is the summary of submissions from diferent Institutions and Cemmunities:

# the need to have adequately qualified and trained personnel in all authorities chargad
with the implementation of the Ac;
the inclusion of 2n operaior anc & juristic persan in the definition of &n “habitual infringer”

'\‘r

unizirly penalises business owners for the conduct of their employess:
the inclusion of the words “any permil or license issued in termes of any road fraffic

W

fegislation or transpont legisiafion” in section 20(1)(d) by clause 10(b), it has been
submitied, is problematic because it includes an operating license required by a mini
bus taxi owner (o operate his vehicis;

~ theeffect of the inclusion of the words “operator o juristic person wHo is not an operator
in clause 13 - section 25(1) is to penalise a business owner fer the onduct of the persan
driving hig/hear/its vahicle;

~ A period of less than six months will Be insufficient for the implerentation date of the
AARTD legislation, This is because issuing authorities {municipakities in particulan), in
line with PFMA and MFMA, will reguire thai & budget must be submitad and approved

f=
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for the next financia! year by the issuing autherities for the training of treffie, matro polica,
and licensing offitials on the amendments to the AARTO legislation, purchasing of
AARTO notice books for officers, and payment of registered mail and printing costs far
SAPQ mailed notices:

he unavailability of reievant regu/ations that are necessary for the implementation of
cernain provisions in the Act will resultin a very short period being available within which
the training of traffic officers. license officers etc must be finalised. Therefors, training
material needs to be updated and available as saon a5 possible;

regulations for fees for appesls and reviews as well as the prescription of rehabilitation
and offender programmes are also not available as yet and these need {o be considered
in order to fully assess tne impact of this proposed legisiation on the pubtic:

2 number of concerns were raised on the Tribunal's capacity to address reviews and
appéeais 1o representatans. taking inlo account that the election to a@ppearin a criminal
court, will be removed. To address this, it hes been preposed that there be & Tribunal
far every provincs as oppesed to having one Tribunal for the entire country;

the exclusion of foreign drivers from the AARTO system and the unfairnass thereef
taking inte congideration section 9 of the Constitution guaranteeing evarycne the right
to equality;

The proposed amendment to section 25(4) provides that driving while gisqualified or
with & suspended driving licence is an offence. It has been submitted that it is necessary
that Schedule 3 1o the ASRTO Regulations alze refleg! this:

the: removal of the election to be tried in court for having committed an infringsment is a
viclation of saciion 34 of the Constitutian:

concemed about the indapendence of the Appeals Tribunal 2gpecially because it is
likely to be funded by monies coliected through the AARTO fines gystem,

the introduction of electronic services has been largely weicomed by stakehaolders,
however it has been pointed out that mein drawback of this method of service is that
most South Africans do net have access to the intemet,

congerned abeut the amendment that provides that a document is deemes to have bagn
served on the infringer on the tenth day of postage or of the electronic senvice, and sush
electrenic senvice being refiecied in the National Roads Trafie Offencac Register,
uriess evidence to the contrary is adduced, which evidence may De in the form of an
gffidavit;

to combat corruption in the farm of bribery relating to traffic offences, it has been
suggestad that tnere be a register ta record all parties guilly of corruption regarding
traffic offences. This register could be similar to the Register of Temder Defauliers
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established in terms of section 29 of the Prevention anc Combating of Corrupt
Activities Act, 2 of 2004

7. POSITION BY THE GAUTENG PROVINCIAL DEPARTMENTS

Ir: fine with the GPL Rule 250 (3) (&) the Commitiee sought the views of the relevant Member(s)
of the Exseutive on the Bill.

7.1 Gauteng Department of Community Safety supports the Administrative Adjudization of
Road Traffic Offences Amendment Bill [B38B-2015] Section 76. The foliewing was alse
raized by the Depariment in suppert of its position: -

# The Depanrment through its represantative participated in AARTO National Task Team
Commitiee meetings that requested for the amendment of the law 1o enabie country-
wide smaoth rofl-out of AARTO Act.
# The introduction of electranic service will alleviate the costs implications of serving

naotices through registerad mail,

AP

The Depantment will also be in the pesition to send operater infringement threugh

electronic service,

# The turn-around tirme far servicing of infringement notices ta infringers will greatly
impreve.

# The introduction of the Administrative Tribunal will remove the backlog of election to be
tied in ceurt from the courts but at the same time address the corrupt practices taking
place currently at (ssuing Authorities.

# The introductien of demerit points system will have retributive effect and in the process,

change read user behavior radically and reducs fatalities.

7.2 Gauteng Depariment of Roads and Transport does not supgert the Administrative
Adjudication of Road Traffic Offences Amendment Bill [B288-2015) Section 76 in its
current form. The following comments were alse raised by the Department in support of
its position; =
# Clause 7 - The Netiona! Department of Transgort should make amendments to

provide for multiple recouting of infringement notices in instences 1He registered awner
was not the driver.

# Clause 11 - Tne clause wilt have negative implications te a proxy of a Deparimant that
uses a government vehiele in 2 sense that the proxy could be a Transport Officer and
not the actus| driver,

~ Clause 15 - The Department is cancerned about the capagity of the Tribunal o

epeedily address répresentations to avoid pumitive measures. .




Clauss 16 - RTI4 should clarify the legaiity of serving infringement notices through
elecironic means.

The time peried that has lapsed between the erigingl amendments and the current
consultations is leng Censiderations should be taken regarding changes that might
have taken place.

Has all legislation that has been enacted! amended in this period taken into account?
Has legislation that is to be amended such as the National Land Transpont Amendmeant
Bill been taken into account?

8. SO0CIO-ECONOMIC FINANCIAL IMPLICATIONS

The Committee cbsarved that the Bill will have no direct economic. envirenmental andior any
sther related implications, but only the financial implications and social impiicatians,

a, Fingncial Implications

# The 8ill will have negative financial implications to Munigipalities especially these which

are issuing autherities in remote areas where thers is limited exposure to tachnalogy;
The Bill proposes the Establishment of Tribunal in relation with the functions of Tribunal
and the appaintment of members and administrative employees whieh will raguirg
additional funding;

The Bill proposes the Establishment of rehabilitation programmes for the infringers which
will siso require additionat funding;

The Bill also propoeses that the Agency/Autherity be financed from penalties issued and
collected. Also proposes that the Agency/Authority may open znd maintain ene er more
acsounts with 2 bank, in which meoney received by the apencyfauthority must be
depesited and maney received from issuing authorities, driving licenss testing centres
end registering authoriies. This will have 2 negative impsct on the finansig
sustainability of the Agency/Authority wherein issuing 2uthorities do net abide by thes
Servica Level Agreement / Memarandum of Understanding regarding the distribution of
mories callectes on behslf of the Agency/Authority.

b.  Social Implications

=

The Bill will have positive social implications an road safety measures and eampaigns in
ihe country, This is because the Bill proposes the gpporianment of penaltiss meant o
maintain order and safely in the land franspertation sector,




In cenclusion the Commintee 15 0f 1he view 1nat the Bilt shoula be more focused or froroving

road safety in our country retnsr shan generating revenue for the AgencyfAuthonty.

8. COMMITTEE'S RECOMMENDATIONS

The Pertfolio Committee recommends that —
It is recommended that the Bill be passed subjest {o the fallowing conditionsiamendments:
# The funding ef the Tribunal shouid nat be derived solefy from the payments received
from infringers:
= Provinces are proposed to have independent Tribunals;
= Implementation date should be adjusted to the next financial year noting {he budget and
planning cycke of Municipaities and Provincas:
~ Tha Mational Depanment of Transson. through the Agency/Authority should consider
deveioping an elecironic Application for acknawlsdgement / confirmation of recaipl of
glectronie communication;
The Legai expertise should be ane of the main gqualification critaria for persen/s eligible

b

for being Membars 6f the Tribunal,

10. NEGOTIATING FOSITION ADOPTED BY THE COMMITTEE
The Portiolioc Committe on Reads and Transport supporis the principle and details of the
Administrative Adjudication of Road Traffic Offences Amendment Bill [B28B-2015] Section 78

with the proposed amendmeants. ‘!//p/
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