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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO: 20899/21
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In the matiar betwesn:

DNG POWER HOLDINGS (FTYILTD APPLICANT

(REGISTRATION NUMBER 20161094255007)
And

DEPARTMENT OF MINERAL RESOURGES AND FIRST RESPONDENT
ENERGY.

MINISTER OF THE DEPARTMENT OF SINERAL SECOND RESPONDENT

|



THE:B&REETQR{GE{NE&AL OF THE DEPARTMENT THIRD RESPONDENT

OF MINERAL RESOURCES AND ENERGY
INDEPENDENT POWER PRODUCER
PROCUMENT PROGRAMME
KARPOWERSHIP §A (PTY) LTD

FIRTH RESPONDENT
MULILO TOTAL COEGA (PTY) LTD SIXTH RESPONDENT
MULILO TOTAL NIEWE.GOEGA (FTY) L SEVENTH RESPONDENT
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INTRODUCTION

. The: gppﬁcant {"oNE") 5 leave 1o 8
of this Caurt: dated 30 Jenuarny 2022, digmissing s re
2. DNG. SE9ka leave to appea! in tamas of |
{it} of the Superier Couris Agt 10 of VRIS
17(1)(a) thereof reads as ‘oltaves:
(i) the appeal wauld have & rassonabl prospact of success:
(i there is some other compaiing raasen
Inéluding cmnﬂwﬁng Judgments on the mattsr

eviegw application,

er conslderation”,

ppeal sgaingt the ‘mcigmant and .grder

he pmvw ans of saction 171 a)(l) ang
Superior Courts Act", Section

&hy the appesl should be hearci_
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and-upohwhich it is submitted that lnave @ appeal ought to be granted, namialy;

DNG fays "déw-é three grounds of appeai unan which it seeks leave to appea!

-

3.1 Flstly, the Court should ol haye

D
TR

disallowsd DNG's supplementary
founding affidavit of 12 Cctober 2024 {"SFAN),

32 Seconﬁiy‘ the Court efred in not finding, that o the papers DNG had

asgatxtfahed poupian in respact of the tendar process,

3.3 T"mrgily, the Courl errad in not tinding, (hat the disgiatification of DN‘Q ougtit
iy “the ‘é'grqumstar‘:ces o have been set aside and remited for
recansidecation,

Al thie respandents uppose tis epplication on the baslsthat the graunds DNG

rels&s none of them esianishes o Desis jor lpave to:appeal 'td-be grantad.

'thannare‘ that there zra ne reasonabls prospects: of success cr there | fs.no

foms wmpufling reason, ke condicting juggments, for leave to ba granted,

The g to 14t respondanis go aven further They submit that it is worth

rEmambering that, NG i 1g seplyivg afidavit ia the roview application, staled
that “DNG has atready siated that if

i s32ks 60 pointed relef against the sixth to
tenth respondents and the sixih 1o sanih ras

1:3er respondents, after the joindar sppiication was granted), are mvteresind

partigs: saleya&a resull of thair status” Further, DNG 2iso states that "the sixth
lo tepth respondénts.. sre nol ke sanier
oppasition to same I not sirlotiy nece weary heesin”. U also atates that the sixth

to seventh respondents ars coerecn thers iy no spacific- "attack In respectof

the. sixth to- ‘saverih respondanis” - ses in this regard paragraph 128. of the
reviaw [udgmeri,

As this Cﬁutf‘i safd in paragraph 127 of s raviaw judgmant, the reviaw is not
ahout ‘the sixth to thifesnty resoondents. ING's gripe s about its
disquafification and Karp

batween DNG, ihe steie respondsnts and Ka arnowsrship. It is for that reason

that the appllestion for teave i

respondents should be dismizsed

Havmg read the mﬁpe 18, and having pecused the raieva‘nt'aaiﬁoritiec‘f-pertaimnn
{o this appﬁcatxen‘ I am convinced thai leave (o appeal should be granted
against the state reSponfimec and Karpowsrship.

espondants (now including e 11t

of thair -application and thair

rmowarshin's appolniment. This case is thersfa:e‘-

appasl against the sixth m the saventiv
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8: Thera axig ireasczmbm PITBRects of appeal re

qarding the rejeaitan of the: SFA

lling reason why the appeal shgu}d be héard: The-

re580R be}ngrtﬁat, the review application concarns the Gaverriment progument:

of ‘ensrgy-stpply of 2000 megawats of ganeration ‘of cs;:ac&y urider the
RMIPPPP; as an immediaia measure intendad to alleviste the ongoing

tectnczty suppiy consiraints This is in tha public interest

9, In the circumstances i follawing order is madae;

8.1 Leave to appest is granted only as against the state respondents and
Karpowarshin, on an wgenl basis © the SCA
8.2 Leave'to appeal against the sixh 1o Vi thiteen 1respcndems & disvissed
wﬁh-ca‘sts ’
3 Costs for laave o annaal Ady
afe-ﬁﬁ)ﬁ%g in the sppeal
9.4 BNG is ordered {o Ay Costs

ainst (s state respondents and Karpowership.

of the: sixih to thirleenth respondants, including
the ¢osts of two coursel where applicabie.
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Environment Dept appointing independent expert to help rule on Karpowership appeal

in24
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SA energy company DNG is challenging the selection of Turkish company Karpowership as main
preferred bidder in government's Risk Mitigation {PP Procurement Programme.

Supplied

The Department of Forestry, Fisheries and the Environment says it is appointing an "“independent

expert" to assist Minister Barbara Creecy in responding to an appeal by floating powership provider
Karpowership SA.



Karpowership SA, which falls under Turkey's Karadeniz Energy Group, was in March named a

preferred bidder in the state’s Risk Mitigation PP Procurement Programme (RMIPPPP) to fast-track
the production of new power to cut down on load shedding.

The energy group produces electricity from gas-fired power stations on ships. Its local unit bid to

moor five powerships and three support vessels, known as floating storage regasification units, at
the ports of Saldanha Bay, Coega and Richards Bay.

in late June, it was refused environmental appraval by the DFFE. (n its ruling, the department said
Karpowership SA had not undertaken a noise modelling study on the impact of running the ships on
marine life. It also said that the powership provider's public consultation process had been lacking.

The energy group soon lodged an appeal against the decision. In August, one of its local directors,

Mehmet Katmer, said it was "very confident" an appeal would be successful as it "meets all the
requirements".

On Tuesday, the DFFE said that while it has finished sourcing the information it needs from all
parties, it has decided to appoint an expert to help decide whether to grant or refuse the appeal.

"The appeals administrator is currently in the process of appointing an independent expert to assist
the minister on the appeals,” said the DFFE. "As soon as the appointment process is finalised, the
expert will have 10 days to consider the appeals and make recommendations in respect thereof.”

According to a departmental tender document, the closing date for bids to be considered as an
independent expert is 6 December.

While the RMIPPPP was devised as a speedy answer to SA's energy woes, it has been beset by
repeated delays. The 11 preferred bidders have struggled to clear regulatory hurdles quickly, while
a lawsuit launched by a losing bidder has further delayed proceedings. The suit, by DNG Energy, is
set to be heard later this month in the North Gauteng High Court in Pretoria.
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Eskom's De Ruyter takes dig at 'long-term contracts' for floating powerships

ﬁn24

SHARE

03:24

Karpowership "Shark" Class

+ Eskom CEO Andre de Ruyter has said the power utility must be "wary of entering into long
term contracts” with providers of gas-to-power projects.

+ Speaking at the University of Pretoria, De Ruyter said that Eskom's board was "very aware
of its fiduciary obligations" and would not enter into "onerous" contracts.

While the CEO did not refer to any companies by name, his remarks appear to reference
energy company Karpowership SA.




Eskom's CEO Andre de Ruyter has waded into the debate around whether South Africa should buy
electricity from powerships moored in harbours by saying the power utility must be "wary of
entering into iong term contracts that bind us in a rapidly changing energy environment".

De Ruyter was answering question about his view on energy generating ships using liquefied natural

gas during an address at the University of Pretoria on Tuesday night. This is the first time that the
Eskom CEO has made his thoughts on powerships known in public.

While the CEO did not refer to any companies by name, his remarks appear to reference energy

company Karpowership SA, which in March was named a preferred bidder in a programme to fast-
track new power production.

The Turkish-owned powership operator bid to moor a total of five gas-to-power ships and three

support vessels at the ports of Saldanha Bay, Richards Bay, and Ngqura within the Coega Special
Economic Zone.

But the process stalled in late june after it was refused environmental approval, for - among other

reasons - not conducting sufficient public participation. Karpowership has said it will appeal the
decision.

On Thursday De Ruyter said that while boasting energy supply was important, the length of
proposed contracts needed to be carefully investigated.

" would suggest that we need to look at the time and the terms of these contracts carefully to
ensure that we as Eskomn - as the ultimate designated buyer - are comfortable to sign up to these
agreements," he said, adding that discussions were ongoing, and he wasn’t at liberty to say more.

"But | can give you the assurance that the board of Eskom is very aware of its fiduciary obligations
toward the entity and will not enter into onerous contracts."

What will it cost?

The Department of Mineral Resources and Energy has previously defended using 20-year power

purchase agreements in its Risk Mitigation IPP Procurement Programme, saying they will help keep
costs down over the fong-term.

But some energy analysts have said the 20-year contracts were too long.

"No-one has ever signed a 20-year contract for powerships. They offer a short-term emergency

power option when there are no alternatives," UCT Professor Anton Eberhard, who also chaired the
Eskom Sustainability Task Team, told Fin24 in April.

"There is no room for negotiation of its terms now otherwise losing bidders will mount a legal
challenge arguing the process was not fair for all participants.”

In response to a request for comment, Karpowership SA declined to comment.
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