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CONSTITUTIONAL COURT OF SOUTH AFRICA

Case CCT: 19/2022

In the application between:

ORGANISATION UNDOING TAX ABUSE Applicant
and

MINISTER OF TRANSPORT First Respondent
MINISTER OF CG-OPERATIVE GOVERNANCE

AND TRADITIONAL AFFAIRS Second Respondent
ROAD TRAFFIC INFRINGEMENT AUTHORITY Third Respondent
APPEALS TRIBUNAL Fourth Respondent

MINISTER OF TRANSPORT’S ANSWERING AFFIDAVIT

L, the undersigned,

FIKILE APRIL MBALULA,
state under oath that:
1 T am the first respondent.

2 The fucts in this affidavit are within my personal knowledge unless the context
suggesis otherwise. To the best of my knowledge and belief, the facts are true and

cormect.
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Any submissions of law that I make in this affidavit are made on the advice of my
legal representatives, and I make no waiver regarding the privilege that attaches to that

advice when I do so.

OVERVIEW

On 13 January 2022, the High Court declared that Administrative Adjudication of
Road Traffic Offences Act 46 of 1998 (“AARTO Act”) and the Administrative
Adjudication of Road Traffic Offences Amendment Act 4 of 2019
(*Amendment Act”) are unconstitutional and invalid on the grounds that they
“unlawfully intrude upon the exclusive executive and legislative competence of the

local and provincial governments”.’

This is an application for the confirmation of a judgment of the High Court’s judgment
and order. The applicant (“*OUTA”) lodged an application for confirmation on
2 February 2022,

On 7 February 2022, I delivered anotice of appeal under sections 167(5) and 172(2)(d)
of the Constitution and rules 16(2) and (3) of the Constitutional Court Rules, read with
section 15 of the Superior Courts Act 10 of 2013. The third respondent (*Agency™)
also delivered a notice of appeal on 7 February 2022. On 8§ March 2022, the Road

1

Judgment a quo, para 43.

"
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Traffic Management Corporation (“RTMC”) applied to intervene in the confirmation

application.

7  The notice of appeal I filed on 7 February 2022 sets out the grounds upon which the
appeal is brought; [ indicate which findings of fact or law are appealed against and
what order I contend ought to have been made. In the application for confirmation,
OUTA provided for me to deliver an answering affidavit to the application for
confirmation. That is the reason for this answering affidavit. This affidavit should be
read with the notice of appeal. |

8  Inoutline, I submit;

8.1 The AARTO Act falls within the ambit for road traffic regulation as
contemplated in Part A of Schedule 4 of the Constitution,

8.2  The subject matter of the AARTO Act is road traffic regulation, which is a
matter of national and provincial concurrent legislative competence in terms
of the Constitution. This means that both the national and the provincial
legislatures may pass legislation that regulates matters falling within these
functional areas.

9 1 note that OUTA does not pursue the alternative challenge to the “service
requirements” under section 30 the AARTO Act (as introduced by section 17 of the
Amendment Act). ] have assumed therefore that this Court will not determine the issue
and will be confined to whether Parliament could pass the AARTQ Act and the
Amendment Act, The High Court found that it was unnecessary to consider and decide
the arguments relating to the “service requiremenis”, If this Court dismisses the

77
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confirmation application and orders that the High Court should have dismissed the
constitutional challenge against Parliament promulgating the AARTO Act and the
Amendment Act, this Court should determine whether the challenge concerning the
“service requirements” should be referred back to the High Court for determination. I
note that in a recent case where the High Court had wrongly refused to decide one of

the issues which were before it, this Court remitted that question to the High Court.2

I will respond to the specific paragraphs in the founding affidavit and only answer
those paragraphs that [ consider still require a specific response. My failure to deal
specifically with any particular paragraph should not be taken as an admission of any
averment or that any legal contention in the founding affidavit are well-founded.

Ad paragraphs 5.1 and 5.2

1l

I deny that Parliament usurped the executive authority of local government over
municipal road under the AARTO Act and the Amendment Act.

The legal framework

12

13

The Constitution apportions responsibility for the making and implementation of road
traffic-related legislation among the national, provincial and local governments,

The AARTO Act was tagged as a section 76 Bill. The Bill was promulgated in
consultation with provinces, Only the Western Cape Province did not support the
passing of the Bill. The Mpumalanga Province abstained from voting on the Bill. The

2 Public Protector v President of RSA snd Others [2021] ZACC 19,

F
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various provincial legislatures’ mandates for representatives to vote on the AARTO

Act and Amendment Act are attached as “FM1” to “FM9”.

14  In terms of section 40 of the Constitution, there are three spheres of government:
national, provincial and local government. Each sphere has autonomy to perform
certain powers and fimctions within the parameters of a defined space. The respective
spheres may not assume or intrude in the exercise of another sphere’s functions and
powers unless permitted under the Constitution,

15 Section 44(1)(a)(ii) provides for Parliament’s powers in the following terms:

“(1) The national legislative authority as vested in Parliament—
(a)  confers on the National Assembly the power—

(ii) to pass legislation with regard to any matter, including a
mafter within a functional area listed in Scheduls 4, but
excluding, subject to subsection (2), a matter within a
functional area listed in Schedule 5;”

16  Section 44(2) of the Constitution provides as follows:

“Parliament may intervene, by passing legislation in accordance with

section 76 (1), with regard to a matter falling within a functional area tisted

in Schedule 5, when it is necessary—

{(a) to maintain national security;

(b) to maintain economic unity;

(¢) to maintain essential national standards;

(d) to establish minimum standards required for the rendering of services;
or

(¢) to prevent unreasomable action taken by a province which is
prejudicial to the interests of another province or to the country as a
whole.”

17 Read together, these sections:

" o
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17.1.1 Empowers Parliament to pass legislation with regard to “any matter”
including those falling within the functional areas listed in Schedule
4 of the Constitution; and

17.1.2" In general precludes Parliament from passing legislation with regard
to matters falling within Schedule 5 of the Constitution, unlsss section
44(2) applies. When section 44(2) applies, Parliament is entitled to
pass legislation which falls within Schedule 5. In order to decide
whether Parliament may pass legislation which falls under Schedule |
5, it must be shown that the legislation is “necessary” to achieve the
objects listed in sub-paragraphs (a) to (€) under section 44(2).

This is consistent with the overall scheme of the Constitution which requires South
Africa to be a unitary, rather than & federal state, subject to a careful division of powers
among three spheres of government. Ultimately, the national Parliament is empowesred
to pass legislation on “any matter”. In respect of Schedule 4, there are no restrictions,
except those imposed by the Bill of Rights, procedural requirements and rationality
constraints. In respect of Schedule 5 matters, there are additional restrictions imposed

in section 44 itself,
With this scheme, it is necessary to consider the specific provisions in issue.

Section 156(1) of the Constitution assigns executive authority over, and administration
of, the functional areas listed in Part B of Schedule 4 and Part B of Schedule 5 to
municipalities. Section 156(1) should be read with section 151(4) of the Constitution,

which provides that “[t7he national or a provincial government may not compromise

FA .
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or impede a municipality’s ability or right to exercise its powers or perform its
Sunctions.”

Part A of Schedule 4 of the Constitution lists public transport, road traffic regulation
and vehicle licensing among the functional areas of concutrent national and provincial

legislative competence. In relevant part, Part B of Schedule 4 of the Constitution lists
municipal public transport and municipal planning,

Part A of Schedule 5 includes provincial roads and traffic, while Part B includes
municipal roads and traffic and parking among the functional areas of exclusive

provincial legislative competence,

The AARTO Act falls under Part A of Schedule 4 of the Constifution

23 The AARTO Act and the Amendment Act involve the fimctional area described as

“road traffic regulation”, which is listed in Part A of Schedule 4 of the Constitution.

Accordingly, the restrictions in section 44(1) read with section 44(2) do not apply.

Since road traffic regulation falls under Part A of Schedule 4, the local govemments
or municipalities do not have executive authority over, and administration of
legislation the purport of which is to provide for road traffic regulation. Further, the
AARTO Act does not violate section 151(4) of the Constitution because it does not
impede with any municipalities ability to perform their function. No evidence was
adduced to demonstrate precisely in what manner there is any impediment of

municipalities.

r @




27

28

25

Page 8

“road re ion”

Y am advised and submit that courts are required to consider the language, context and
purpose in statutory interpretation. Interpretation involves considering the context of
the statute in question, and having regard to its purpose in order to clarify the scope
and intended effect, A court must read the legislation in line with or in conformity
with the Constitution — unless doing so would contradict the plain language of the

provision .

Where a statute is capable of being interpreted in an unconstitufional manner, a
constitutional meaning should be preferred.

The High Court reached conclusions regarding the constitutionality of the AARTO
Act and the Amendment Act, without the comrect engagement with, and proper
consideration of, the context of the AARTO Act, its background, scheme, purpose and

intended effect.

The Court did not consider the possibility of the AARTOQ Act being constitutionally
compliant if the ambit of purport of the Act fell within the functional area of “road

iraffic regulation”.

ImnadvisedthatthisCowthupmnoumdonthemnsﬁnnionﬂschermmdupimmg

the three spheres of government in a number of judgments as follows:

' @
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29.1  Although the functional areas allocated to the different spheres of government

are distinct from one another, they are not contained in “hermetically sealed

compartments™’

29.2 A potential for overlap between the competences of the different spheres does
not constitute an impermissible intrusion by one sphere into the area of

another.*

29.3  The separation of functional areas in Schedules 4 and 5 can never be absolute,
and a single law may touch upon subject matter that falls both within and

outside legislative competence.
30 Accordingly, it is within the constitutional scheme, as interpreted by the
Constitutional Court, for Parliament to adopt national legisiation that:

30.1 Recognises and gives effect to the interrelationship and interdependence
between related functions of each sphere of government; and

30.2 Includes provisions that regulate inter-provincial, or national road traffic

related matters.

31 Ona proper interpretation, the AARTO Act falls within this constitutional scheme.

32 The preambie to the AARTO Act gives an indication of its background and context.

In terms of the preamble, the AARTO Act seeks to promote road traffic quality by

3 City of Johsnoesburg Metropolitan Municipallty v Gauteng Development Tribunal and Others 2019 (6) 8A 182
{CC), para [53].

*  Macesand (Pty) L4d v City of Cape Town 2012 (4) 8A 181 (CC), para [43].

7
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providing for a scheme that discourages road traffic contraventions and facilitate the
efficient adjudication of road traffic infringements.

32.1

322

323

324

325

32.6

The Act also seeks to introduce an alternative procedure whereby the majority
of road traffic offences are setiled outside of courts;

Introduce a “fast track” procedure for those infringements (major
infringements) which are more likely to end up in court (i.e. as a result of

severity and quantum of the penalty)

Introduce a representation procedure for “minor infringements” to grant
infringers the opportunity to make representations by providing facts which
would lead a court on reasonable grounds not to hold them Hable for penalties

Promote even-handedness in penalising infringers by providing that uniform
penalties are imposed for infringements handled administratively

Introduce demerit points in terms of which illegal behaviour is penalised by
the imposition of points which may ultimately lead to suspension or

cancellation of a driving licence, professional driving permit or operator card
Prohibit the issuing of a driving licence, professional driving permit, an
operator card or license disc to an infringer in respect of whom an enforcemnent
order has been issued, until the penalty and fees are paid.

Schedule 4 does not distinguish between road traffic regulation at a national level, a

provincial level and at a municipal level. The text is general and allows Parliament to

pass legislation that generally provides for road traffic regulation. It would be contrary
to the text and purpose of Part A of Schedule 4 to interpret it as distinguishing between

M o
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roed traffic regulation at a national level, a provincial level and at a municipal level.
That approach ignores the pith of Schedule 4 which focusses on the subject matter,
and not on a sphere of government. To focus on a sphere of government confuses the
enquiry and turns it on its head. In order to decide on the division of responsibility one
must consider the subject matter of the legislation, rether than the sphere of

government.

Therefore, the functional area for road traffic regulation — the subject matter —falls
under Part A, which means there is concurrent legislative competence. Parliament is
not limited to legislating only for road traffic regulation at a national level or on
national roads.

If this Court finds that the scope and purport of the AARTO Act and the Amendment
Act falls within the functional areas listed in Schedule 5 and thus falls within the
exclusive jurisdiction of provincial legislatures, I submit that Parliament was justified
to intervene because it was necessary to establish a minimum standard and maintain
essential national standard in the regulation and administration of traffic offences and

violations as contemplated in section 44(2) of the Constitution.

The AARTO Act ensures harmony and standardisation of the adjudication of traffic
violations nationally. The Act ensures that there is no differentiation between the
prosecutions of traffic infringements because of the area in which the infringement is
committed. Such differentiation would be arbitrary and unreasonable,

The AARTO Act is consistent with the National Road Traffic Act 1996 (“NRTA”),

which addresses all road traffic matters that apply uniformly throughout South Africa.

* @




38

39

4]

Page 12
It prescribes national ideclogies, necessities, strategies, agendas and norms and
standards that must be used in all provinces, as well as other issues described in

section 146(2) of the Constitution.

The prosecution of traffic violations is a matter of national interest and should
accordingly be regulated in terms of national legislation. The prosecution is currently
undertaken through the criminal justice system. The prosecution under the current
system has resulted in unnecessary strain on judicial resources. Due to high incident
of crime in the country, our courts give priority to serious crimes as opposed to traffic
violations with the result that less than 20% of the traffic cases are in fact finalised by

our Courts.

The AARTO Act is designed to change behaviour of road users not only by levying
penalties but also by introducing the point demerit system in terms of which serxial
transgressors may find their licenses eventually suspended or even revoked.

One of the innovations of AARTO Act and the Amendment Act is to introduce an
administrative adjudication of traffic offences and an introduction of the
Appeals Tribunal to ensure fairness and impartiality in the adjudication process.

The AARTO Act, read with the NRTA, does not impede on municipalities’ ability to
exercise their powers fully and effectively. The municipalities retain the authority to
prescribe traffic and parking by-laws within the jurisdiction of a particular
municipality. The AARTO Act has only changed the adjudication and processing of
the traffic and parking laws and regulations. Instead of the enforcement being done

7
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through the courts under the Criminal Procedure Act 51 of 1977, the enforcement is
done through the Tribunal.

Although traffic law enforcement in South Africa is the task of issuing authorities, the
administration of traffic offences is shared between issuing authorities and the
National Direciorate of Public Prosecutions (“NDPP”) in the courts.

42.]1  Traffic fines issued in terms of section 341 of the Criminal Procedure Act 51
of 1977.

42.2 The alleged offender may pay the fine or submit a representation for
mitigating circumstances to the issuing authority. Successful representations
are forwarded by the issuing authority to the prosecutors for consideration,
resulting in the fine being unadjusted, reduced or withdrawn.

423  Incases where there is no representation or the representation is unsuccessful,
and the alleged offender fails to pay the fine within 90 days of the offence, a
criminal summons with a court date will be issued by the private contractor
on behalf of the issuing authority and served on the alleged offender no later
than 14 days priot to the court date (section 54 of the Criminal Procedure Act),
The alleged offender then scitles the fine or approaches the prosecutor at the

designated court with a representation.

Municipal court prosecutors, including traffic prosecutors, conduct their duties under
the authority of the Department of Justice and Correctional Services. In terms of
section 165 of the Constitution, the judicial authority in South Africa is vested in the
courts, which are independent and subject only to the Constitution and the law. The
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Department of Justice and Correctional Services is responsible for the administration
of the courts.

44  There already is concurrent jurisdiction in the whole administration of traffic
violations in that the process begins with the payment of a fine or making of
representations for mitigating circumstances to the issuing authority (municipality)
and ultimately a prosecution by the NDPP.,

Ad paragraph 6

45  1deny that the AARTO Act and the Amendment Act are unconstitutional and invalid,
The High Court misdirected itself when it found that the Acts are unconstitutional and

invalid.
Ad paragraph 19 and 20 (including the subparagraphs)

46 Ifiled anotice of appeal in this on 7 February 2022; there is no possibility of an appeal
to the Supreme Court of Appeal.

47 1 agree that this matter should be determined expeditiously.

Ad paragraph 21

48 I deny that the relief OUTA seeks in the notice of motion is well-founded. The Court
should accordingly uphold my appeal on the grounds set out in the notice of appeal I

filed on 7 February 2022.

7 g
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Ad paragraph 22

49 I agree that the parties should be permitted to file written submission and present oral

argument.
THE APPROPRIATE ORDER
50 IfOUTA’s constitutional challenge fails, then no question of remedy arises.

51 I am advised that this Court has the power, in terms of section 172(1)(b), to suspend
the order of invalidity to allow Parliament to correct its constitutional failings. Thus,
in the unlikely event that this court upholds OUTA’s constitutional challenge and
confirms the order of the High Court, I submit that it would be appropriate for this
court to suspend the order declaring the AARTO Act and the Amendment Act are
constitutionally invalid for at least 24 months to allow the Parliament a reasonable

time to remedy the invalidity.

52 The suspension would be appropriate because, if OUTA’s interpretation is correct that
the ambit and purport of the AARTO Act and the Amendment Act may be limited to
national traffic regulations, This would mean that the application of the Act is limited
to national roads, It is accordingly possible to cure the Acts of the constitutional

shortcomings upon which the Court relied to declare the Acts constitutionally invalid.

53  There is no reason to expect that Parliament — given the necessary time — will not

properly fulfil its constitutional mandate.

7
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54  The process for amending the AARTO Act and the Amendment Act to cure the defect

would require an extensive consultation process with a number of stakeholders and
the public, and 24 months is a reasonable time to complete the process.

CONDONATION

35

56

57

58

In the notice of motion, QUTA directed that I file an answering affidavit within 15
days after filing a notice indicating that I would oppose the confirmation of the High
Court judgment and order. I filed the notice of intention to oppose on 24 February
2022. The 15 days expired on 17 March 2022. This affidavit is filed beyond the time
within which QUTA directed me to file it.

I had already filed a notice of appeal as contemplated in sections 167(5) and 172(2Xd)
of the Constitution and rules 16(2) and (3) of the Constitutional Court Rules, which

provides:

*(2) A person or organ of state entitled to do so and desirous of appealing
against such an order in terms of section 172(2)(d) of the Constitntion
shall, within 15 days of the meking of such order, lodge a notice of
appeal with the Registrar and a copy thereof with the Registrar of the
court which made the order, whereupon the matter shall be disposed
of in accordance with directions given by the Chief Justice.

(3) The appellant shall in such notice of appeal set forth clearly the
grounds on which the appeal is brought, indicating which findings of
fact and/or law are appealed against and what order it is contended
ought to have been made.”

So I had already indicated that I opposed the confirmation and appeal the High Court
judgment and order,

The delay has not caused any prejudice to OUTA and the other respondents. It would

be in the interests of justice for the condonation to be granted.

7
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PROPOSED AMENDMENYS

Clause 9 Psge &

{c)The Road Treffic infringement Authority must prescribe how to deal with
recouping of fines and pana_ltiaslssuid to Infringars who travel through the
country to nelghbouring countries but are not South African titizans.
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Clause 29 C Page $

{1}t Is suggestad that the composition of the Tribunsl should specifically
Include reprasentatives from the transport industry.

Clause 25H Page 13

{4) ™ 1 proposed that the Chakperson must sliow any person sppearing
mmmunammmupmuﬁmwmmmmm.

Clauss 17 Page 12
{z;nbmmmmhmafpmm&ﬂwuwnmwmm
mh%mnm;t%m{mmmmmpm:m
burden on drivers)
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PORTFOLIO COMMITTEE ON PUBLIC WORKS, ROADS AND
TRANSPORT AND COMMUNITY SAFETY

REPORT ON THE ADMINISTRATIVE ADJUDICATION OF
ROAD TRAFFIC OFFENCES AMENDMENT BILL [B38B-2015]




T0 ¢ HON M | RAYI
CHAIRPERSON OF THE SELECT COMMITTEE ON

ECONOMIC AND BUSINESS DEVELOPMENT

NAME OF BILL :  ADMINISTRATIVE ADJUDICATION OF RGAD TRAFFIC
OFFENCES AMENDMENT BILL
NUMBER OF Bill :  [8888-2015]

DATE OF DELIBERATIONS : 1JUNE 2018

VOTE OF THE LEGISLATURE:

The Portfollo Committee on Public Works, Roads, Transport arid Commuity Safety
confers the delegation represénting the North West Province with the authority to
negotiate in favour of the Administrative Adjudication of Road Traffic Offences
Amendmant Biil [B38B-2015]; teking Into account the objections as attached

herawlth.
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CHAIRPERSON: PUBLIC WORKS, ROADS AND TRANSPORT AND COMMUNITY

SAFETY
DATE: | S 20\F ﬂ%/
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GAUTENG

LEGISLATURE
i Vs == § b Yoy

NEGOTIATING MANDATE

T0: mwmmncfmSﬂwCoMMuanbmdBm
Deveiopmant

Hon. M | Reyl
NAME OF BILL: Adminialrative Adjudication of Reads Traffic Offencs Amendinant Bl
NUMBER OF BiLL: [2685:2015)
DATE OF DELIBERATION: 11 Msy 2018

VOTE OF THE LEGISLATURE: The Sauteng Provincial Lagislature votes in favour of
the Bill, with proposed: amendments und mandetes the Permanent Delegate 1o the
NCOP te nagotiats in favour of the BIl,

“Habiiua| infringer’ maans an Infringer, [operator or a juristic person], who in tarms
of saction 26, incurs demenit paints resfiing in a disqualfication more than two maes.”
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Tha proposed amendment to section 28(4} provides thet driving while disquaiifisd or
with a suspandsd driving licence s an offence. It is necessary (hat Schedule 3 to the

AARTQ Regulations siso reflect this offance.

Clause 0@ fine 3

“(a) by the substitutlon for subssetion (1} &f the following subsaction;
(1]  sayddoumect required io be sarvad on an Infringer in tems of Sis Act, must

lbe served on the infringer [personally or sent by regisiersd mall to his or her
MMMMLWMWW]WMWW

Burther, there needs ¢ be » meshsniam for confinnetion of roceipt of senvice vis
@lsotronio commurications.

Clauss 16(b)
The numbar of days upon which B dooumant is deamed o be servatl en an Infringer

under dieiise 16(b) MUBE INSFEESD IS 1V CONRT IBA BlyR. " T

“The Tribunal consisis of 8 Chairpsrson and [slght other] not less than [10] other
ReEODS appointed by the President, on a pent time o full tme bagle, and on
recommendsation of the Minister, from among those persons nomimaled by the Ministar
In responsa 1o a public call for nominations ss prescribed.”




6. Clause 284 [5)line 32

(8} To be sligible for appaintment or dasignation o8 & member of the Tribunal, and
to confinus to hold that office s peraon mugt—

{s)  not be subject to any disquallfication set out In subsection (8); and

{b) heve submitted to ths Minister & writlen decimretion slaling that the
Pora0M=——

#}  Isnot disqualified in terms of subssaction (8); and
()  does not have any Interests referred to ia subsection @ {a) gnd (b).”

7. Clayes 200(4) line 22
(&) The Chalrperson, an one manih's written notios addressad to the Minister, ray—
{a)  resign from the Tribunal;
{6} resign as a chairpensdn, bul remain ae 8 membar of the Tribunal.

(4) A mamber of the Tribunal othar than the Chaltparson may resign by giving at
lemst o month's written nofics to the Minister,”

Giving the Tribunal the same powers and status 85 @ Megistrates’ Court ba reconsigeces
in the light of the nature of these matiers. Flling an appesl ‘or review sppiation in the
High Court is s protracied and aoktly procéss. invariebly requiring the sssistance of @
legat practitioner. Sueh a schama of smangaments may prove b & bar 0 sccess to
justice for the ardinaty South African.

Fha




each province,

Chaplar IVA of the Bl la silant on the Tribunal's Independence. H Is recommendad that
8 clauss be inserted thareln explickly enshrining the Independence of the Tribunal,
especisfly from the RTIA, and further spailing out where the funds to finance ihe
gdministration of the Tibunal wilj coms from. The Tribunai must not solely be finenced

by fees payable trough ths AARTO syetem.

Due to the, nalure of the work of the Tribunal, some of lis Membere must not only have
a legal qualification as prescribed undsr clauee 28{C) bui, In addition, must alse ha
legel practitioners.

12.implemenation dete

Anything less than six months 88 & perfod for implemantation wil be Insuffident, bearing
In mind tha budgetery requirarsnts of the Public Finance Menagement Act and Local
Govemment; Municipal Finance Mangament Aot.

13. Eorsion Drivers

This differentistion belween thoss peraons with a South African driver's llcanss and
those with & forelgn licance may prove fo fal foul of seclion © of the Constitution

pusraniasing everyons the rght 1o equafly.

This Bl must include Brovisions specfically dealing foreign drivers &nd how they are
going to ba managad under the AARTO amd crintinal sysiem. F

F |




In order to combat comuption In the form of bribary relating to tmffic offences, there
nasdstobea mmtomaordal!parﬂesguwdmmrdmhmcoﬁm.
This reglater could be simiier o the Registar of Tender Defaulers estabiished In terms
amuaamemnmcumungummmm.mm

Chairparson of Roads and Transport Portiolo Commities
GAUTENG PROVINCIAL LEGISLATURE
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LEGISILATURE
Yaur View we (ir Vision

ROADS AND TRANSPORT PORTFOLIO COMMITTEE

ADOPTED NEGOTIATING MANDATE
ON THE:
ADMINISTRATIVE ADJUDICATION OF ROAD TRAFFIC OFFENCES AMENDMENT BILL
[B388-2018)

119 MAY 2048

1. INTRODUCTION
The Chalrperson of the Roads and Trensport Pordolio Committss, Hon, M, Mgeins, tabled tha

Committes's Negotating Mandsts on the Administrative Adjucication.of the Road. Trafflc -
%muAnmdmemBﬂl[ﬁS&B—;ﬂﬁL

2. PROCESS FOLLOWED
mm.mmmmnmnymmmmmmwm
nmmmmmmmmqmn.nmpmmm
Roads and Transport refeired 1o a6 the Committes, for considarstion in teerh of Ruls 245 (1)
read with 248 {1), 247 and 248,

On the 01® March 2018, the Permanent Delegate from the Nationa! Councll of Provinces
{NMME.MMQM;M&NWMWB&MWHM

by & presentation by the Naticral Department of Transport on the detall of the Adminlstiative
Adpuctioation of the Road Traffic Offarioss Amendment Bl (BS65-2015)

;nmmmwmwmw-mmwwmhmmm
Ammmw.ﬂncmwmmummmmm\gm:

» City Press - Sunday, 04" March 2018; y f &
® Blar - Manday, 05 March 2018; E

A s, fs-




» Bweld - Tusaday, 08™ Merch 2018 and;
# lsolezwe - Tussday, 08 March 2018

This was fo enable the Committes to request members ef the public and stakeholders to make
comments on the BIlL Following ihat, the Committes convened four public hesrings In the
foliowing areas;

# Monday. 137 March 2018- Springs Civio Centrs, Ekurhulen] Metropoliten Municipality

> Thursday, 22 March 2016 - Brasmiontein Confarance and Recreation Centre, Clty of
Johannesburg Melropoiitan Municipaiity

» Monday, 28" March 2018 - Veresniging Gommunity Hail, Sadibeng District Municipelity

>w.¢may,zaﬁmmewmmcmmny Hal, Cly Tshwane
Metropolitan Municipality

smmmm.mmmmmumqmmmm
mmmmmwnwurﬂmmmmmdcammw
Wmadopnth&monﬂuﬁmsﬂﬁa&,uwﬂwmmmmmmm
Adjudication of the Road Traffic Offenoes Amendment Bif [B38B-2018]. Furher pressntations
mnmmmanMMWMWMmemmmm
Afrfos and Orpartisation Undoing Tex Abuse, mamwnmmwmmonm
W.memhmmmmammwmmwmmmmm
In the Chy of Tshwane and Johannesburp Melrapoiften Municipaiities.

On the 17" May 2018, u legal umm.mmsmmdmmummmmm
mmmmmh.mmmwmﬁconmwmnmmw
Frovinclal Lagisiature.

mmmmmmmswmmnmmawwmmm
mmammrmﬁammmtmmmsjmmm
convened on Friday, 11™ May 2018.

3. PRINCIPLES AND DETALS OP THE BILL
Tm.mmamnaﬁhmmmmmmwnwmmonhm
A, 1898, 30 as to substitute and insert certain definilons. The clause by clsuse summary of
the amendment is as foliows; - :

Clause 1
mmmmmdswm1ofmhu,byaddhy.dolﬂincandmbatﬁumamh

dafinklons.
2 ﬂ“‘
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Clause 2

The cbjects and furictions of this clause sre as follows; « *
- rapaals warant of execution In terms of section 4({2)(e). 4{4)(a) & {c)
- aligned to repeal of section 21

Clause 3
The clause aseks to amend Saction 11 of ihe Act, which provides for the administrative siaff

and remunsration.

Clause 4
Tha clsuse seaks Lo repeal section 12 of the Act which providisa for the appoiniment of sherfis.

Clause §
Tha clages. seaks to smend Seotion 13 of the At, which provides for the financing of the
Autherity, i uiso inserts & new parsgraph In saction 13 of the Act for financing the Authority,

Clause 8
The clause sseks to amend Seation 15 of the Act, which provides for the banking sccaunt of

the Authadiy. Itaieo adds that the bank sccount(s) must be used 1o deposlt monfes recelvad
By the Autherlty and mondy recelved from issuing authorites, driving icence testing canires
mmmm.

Clauss 7 .
Tha clalise seaks to amend Section 17 of the At which provides for issuance of infringement
nolices snd sscertainment of demerit points position, amongat ather things. it also smends
Bactien 17(1)(s) to Indicete thet the damerit pdints positions may be ssoerialned in the

peascribed manner.

The clause also seeks to delate secion 17(1)((h) which dests with slection to be iried In
oourt. The option to elect to ba triad in oourt is substituted with Agpeals Triunal which Is
introduond by Clause 20A-20K. |t alko aseie to smend Sectian 17(8) provides for
responeibiities of the vehiole ownsr.

Cliuse 8
mmmwmmwwmmmmpmhmm of any
infringer to make represantation to a replesentations officer. The amendinent provides tiat an
meﬁnnwnﬂﬁmhhpmﬁﬁmmnﬂhmpnﬁmmmm
infringaiment to the Authority. If the rapresantations sre rejscted the Infringer may no longer
sleat to be triad In court but has & right to appaal or review such daclsion to the Appes) Tribunal
{"the Tritunal®).

Cisuns §

Tha cleuse sésks 1o &mend Séctidn 198 of the Adt, which provides for the payment of finas
imponed for iraffic infringements. ummtmmmmmmmmmm
Order belng issued - not warrent of exsoution snymers, Fallure to comply with instalment

arrengemant no longer leads to warrant bt Enforcemant Order. F
A




Ciause 10

The clause seeks to amend Section 20 of the Act by delsting subsection (3)(b) of section 20
that result n warrent of execution. 1t sdds new section 20(5)(b)(A) which deals with the
prohibition of lssuing of 2 permit or ficenes tesued in tarme of any road traffic legisietion or
transport lsgisiation If an enforcemaent order has been lssued ugainst the infringer,

Clauss 11

The cleuse sesks to repas| section 21 of the Aot which empowers Registrar/CEG to issue
warrants of execution. The propassd rapeal means that the consequences of the failura 1o
comply with an enforcament order will be dealt with in tarms of saction 20(8) of the Act ~ that
masng ona would n&hhmw&hmmmmmﬁmfommwd«h
compiied with,

In respect of infringemant notioss, section 16(2)(c} of the Act provides that falture to comply
with infringement notice, will resuit in tourtesy lettar being lssuad, then enforosment order In
teims of aaction 20 of the Acl.

Clauss 12
mmmhmmaammmmmmcnmwnmmmnm

with rapsal of alection to go to cour,

Clause 13
The olsime mﬁ: umend Section 25 of the Act, dealing with disquafification of inftingers to

mmmmwmsmzﬂajmmmmnw.«-mm
who Is not an operstor must immedistely hand in hisfhar motor vehicie licencs dise, oparator
card er any other permit, Morﬂmbpiuuudhmctmm:hammwmm
legisiation, where appiicable during disquaiification pariod.

Clause 94
The cisuse sesks to amend Section 28 of the Act which pmlda’!’oi‘tht_eutowhﬁnn of

offences, infringements -mmwmimmmmmm
fransgressions inter “minor Infringuments. majer infringaments” and cther offences,

Clause 18

The dleuse primarlly iniraduces & new Chagter IVA in the At providing for sstablishment of
the Appsals Tribunal. its main function ia o hear sppesly, revisw and adjudioats an any matter
amm,muwm-m«wwadmmwmmmmmm
ofthe Act. The %akmnﬂoﬂmmmMﬁﬁm?Mlmm by the President.

The clause aso seeks to provide for functions of the Tribunal, qualifications of membere of the
Tribunal, conditions of appointmint of the Députy Chairperson of the Triounai, sittinga of the
Tribunal, decisions of the Tribunst, scting by the member of the Tribunel, appesie againgt the
decisions of the Tribunaf and the adminisirative work of the Trbunal.

4
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Clause 18

Ths ciguse seeks to amend Section 30 of the Acl, regarding servics of dosuments, The
projosed amendment provides for service of documents by means of postags and slectronic
senvics or communications as prescribed, The smendment alsa provides that a document is
desmsd io have been sarved on the infringer on the 1enth day of postage or slectranic servics,
unless svidence ta the cantrary Is sdduoed, which evidence may be In the form of an affidavit.

Clauss 17
The cisuse sasks to amand Sedtion 31 of the Act which provides for pansities. it provides that
laws of prascription are not appicabls to traffic pensities and fines.

Clauss 18
The clause seeks o substiule the whole of Section 32 of the Ast, which provides for the

apportioriment of penalties batween the Autherity and other sgents.

Clause 19 :
The clause 18 seake {o amend Section 34 of tha At which deals with the power of the Minleter

to make reguiations. it alsc adds & new paregraph in sectier 84 ant givea tha Minister the
power io maks regulations on the manner in which an infringement notice, couriesy letier or
snforcamant order may be relssued.

Cluuss 20

The ciause mwmmammmmmmm:rm it
provides that s notice issued In isrms of sactien 56 or 341 of the Criminal Procetiure Act, 1677
(Aot No. 81 of 18773, hefors the date of commencement of settion 17, mey be confinuad and
finslized under the Criming] Procedure Act. however, the said notics may not be issued after
that commencament dete In respect of &n infringament, thus remaoving the raference to an
offenoe”.

Cinnes 21

The ciauss genarmily provides for the substitution of certaln exprassiona. The name “Road
Mimmwmmammmlmmmaww The
axpressicns “major infingement™ and "minor infringsméent” ere to be replaosd with
“infringemant” throughout the AcL  Tha axpression "national cortraventions register” is
repiaosd with “Nationa! Rosd Traffic Offences Register”.

Clauss 22
The clsuss provides for tha short e snd commencemant.,

4. OBJECTIVES OF THE BILL

The Bill seeks to:-

Improve the mannar of serving documants to infringers;
add the functiona of the Road Trafic Infringement Authority;

repas] osrtain obeociete provisins;
ssiablish and administer rehablitetion programmes; ??:

: ps.
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# provids for the apportionment of penaities;

» provide for the eatablishment of the Appaals trikunal and matiers related thersto;
» oifact textusl comections and; .

# provide for matters cormeciad tharewith.

&. OVERVIEW OF THE PUBLIC HEARINGS

FuﬂchwﬁuwmmwmhhmmmmbmofMpuhﬁeMnWm
all matters related to the Bill, Various sentiments wers echosd by all who sttended and =
summary of ail inpuls are highlighted below. In genaral, the Committes wae dissatisfied with
ﬂwhmelmdlmdnnmmwshdmﬂchwhgomdnﬂwwwm
and the Impact the Amendment Bii will have cn general motoriste, transport operatocs, oar hirs
businagses, sic.

8. SUMMARY OF STAKEHOLDERS SUBMISSIONS MADE DURING THE PUBLIC

HEARINGS

As part of its functions and obiigation In tine with ihe Constitution, the Committes held public
thearings where wiifien and ors! submisslons were made for conaiderstion, Ths Committes
received oral and wittien submissions from various inetitutians ingluding: Justice Project South
Afrips, Organisstion Undoing Tax Abuse, Road Fraight Association, Faraday Tax) Ascociation
Drivers, CRy of Johsnnesbirg Munlcipallty and BA Tax. Furthermore, eight {8) written
submissions were reosived from the pubilz.

Hesewiih below ia the summary of submisslons from diffenent instituions and Communiies:

# the nead to have sdsqustely quaiified and tralned parsonne! in all authoriies chamed
with the Implementation of the Act;

> theinciusion of sn aperator end & juristic psrean in the definiiion of an “habis! Infringer®
unfalry penalises bisiness ownars for the conducd of thelr smploysse;

> the intiualon of the werds “any permil or Hownse lssued in terms of sny rowd trefiic
legisiation or transpert laglsiatior” In section 20(1)(d) by olauss 10¢b), K has been
submitied, le problemstic Daceuse It inciudes sn operating loanss requlred by & mini
bua tid ownar to operate his vehicle:

» the affect f the Incluslon of the words "opsetor of Jurlstic person who s nat an operator
In clausa 15 - saction 25(1) s to panaliss & husiness ownar for the conduct of the person
drivitg hishertts vehicis;

> A period of lasi then six months will be Insufficient for the implementation daie of the
AARTO lsglsiation. Thia is baceuse lssuing authorifies (municipalities in particulsr), in
line with PFMA and MFMA, will require that a buigst must be aubmitied and approved

5 2
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for the next financiel year by the issuing authorities for the training of raffic, metro police,
and licensing officials on the amendments to the AARTO legisiation, purchasing of
AARTO notioe books for officers, and paymant of raglstered mall snd printing costs for
SAPQ maiied noficss; ;

the unavaliabiiity of relevant reguiations that are nacassary for the implementstion of
mmmlmznmmwmm-mammﬂwm-vmmmmmﬁn
the tralning of traffic officars, Fosnse officars st must be finalisad. Therefore, training
maisrial neads to be updated and avalisbie as soon s possible;
wguaﬁomfwfmwwmm“wﬂnmmabumﬁmwmwm
mmmammnmmmnmammmmm be congiderad
lnmmaﬂymmmﬁﬁmuofmwwmlmnmmwm
nmm«mmmmdmmnmmwwwmmm
mmmm.mm:mmmmmoamﬁnamm
court, will be removed, Tommannmmmmmu-mm
for every provinoé gs oprosed 1o having one Tribunal for the entirs country;

the axchusion of forsign drivers from the AARTO aystem el the undsimess thereof
m.lmmﬂmmﬁdwcmmm svaryone the right
to aquality;
mmmmmwqummummudmmw
with 8 suspended driving #oenca is an offence. kmmnaumwmnmmy
mwwaummoammmmm
ﬁwmdtmmmumwhmmmmmunlnMWha
viclation of section 34 of the Constitution:
unmmmwnudmwmmmmnh
nwmmmwmhmwmmmm.
wmwmmmmmlmhumnmmhymm
hamambmmhudmmmmmammwwmmm
mmm-ammmumm:

to combat corruption In the form of bribery relating to trafic offances, & has besn
tugpested that there be & regleier t redord alf parties guitty of corrupiien fagarding
traffic offences. Thia register eould be slmilsr to the Regisier of Tender Defsuliars

; }),_S. 22
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ostablished in tems of section 28 of the Prevention and Combating of Corrupt
Activities Act, 2 of 2004.

7. POSITION BY THE GAUTENG PROVINCIAL DEPARTMENTS

In‘ine with the GPL Rule 250 (3) (Qucmmmmhmwmmumn
of the Exscutive on the Bill,

7.1 Gaubarig men:«cmnwmmmmommm Adjudication of
MTmoummmmammzmqamm 78. The foliowing was sisg
mmwmnmnmwpponommm-
> Tha Department thtough tta represantative particiosted In AARTO National Tesk Team

mmmemwmmmwﬁm-mwanm
wide amooth rollout of AARTO Act.

» mmmamwmmmmhmm-ﬁmﬁm
fotices through registered malf,

> mummwmminmmmmm-umm-mmw
slectronic service.

» mmmwm«mmwmmmm
improve, ; .

» ﬁpiMo?ﬂwAdmmmﬁﬁmai\mmmmmmdehu
mmmm&ummnmmmmmwmnm
phumnmﬁyatmrgmu.

» mmdmdmm-mmnmmmmmmmmn
changs roac user behavior radically arc! reduce tstailtisy,

7.2 Gautang Depariment of Roads and Transport dows not support the Administrative
Adjudioation of Roed Traffic Offences Amandment Bil [B388-2018] Sscton 78 in s
ourrest form, Tbéfanwhuwmnmmdmmwm Deparimant in support of
ts position: -
» Clause 7 - The Nationsl Depertrient of Transport shouid make smendments o
provide for multiple rerouting of Infringemant notioss In instances the ragistared owner
» Mﬁ-?hcdamwlﬂhunmlmpﬂmﬂmmamdammﬂm
mammmnhﬁahamethﬁthepmymuhummpmmm
not the actual drivar,
> cimiﬁ-Thnmmihmummmuemﬁyofthﬂdmm
$pesdily address reprssentations to svold punitive measures.
: 7 -
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I conclusion. the Committes & of the view that the Bill should be more focused on improving
foad safely in our country rather than gengrating revanue for the Agency/Authority,

8. COMMITTEE'S RECOMMENDATIONS

The Portfelle Committes recommsnds that -
nismmmmmamhp-smwmmmrmmmmmwmmmm
» mwmdmmmghawmmmmmmemmmm
from Infringers;
> Pmﬁmummmmmmmrmm
> iwmmmmauupmwmmawmrmﬁmmmm
mwmdmmmm-mmm
> ThehhﬁandDWnamomemomﬂmughmwm!hmty should corsider
mmmmmmmmmrmmm:mm«mw
sisotrenic communication;
» mmﬁ:mmumdﬂnmmwmmmmm
for baing Members of the Tribunal,

10. NEGOTIATING POBITION ADOPTED BY THE COMMITY=E
The Portfolio Committse on Reads end Tmmwmﬂwmrﬂphm defalis of the
Adminigtrative Adudication of Road Traffle Ofances Amandment Bl [B36B-2015) Section 78

with the propossd amandments, m’

O
Va
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