IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NO: 15996/17

In the matter between:

ORGANISATION UNDOING TAX ABUSE NPC First Plaintiff

SOUTH AFRICAN AIRWAYS PILOTS’ Second Plaintiff
ASSOCIATION

and

DUDUZILE CYNTHIA MYENI First Defendant
SQUTH AFRICAN AIRWAYS SOC LTD Second Defendant
AIR CHEFS SOC LTD Third Defendant
MINISTER OF FINANCE Fourth Defendant

FIRST DEFENDANT’S SPECIAL PLEA

1. In paragraph 15 of the Particulars of Claim, Plaintiffs plead that OUTA

has standing to bring, and does bring this application:

1.1 Under section 157(1)(c) of the Companies Act; and

1.2 In the public interest, with the leave of this Court, in terms of

section 157(1)(d) of the Companies Act.

2, First Defendant denies that OUTA is acting as a member of, or in the

interest of, a group or class of affected persons, or an association acting




Page 2 of 36

in the interests of its members, as contemplated in clause 157(1){c) of

the Companies Act.

3. First Defendant denies that QUTA is acting with the leave of this Court
and avers that QUTA required the leave of this Court before instituting

these proceedings.

4, Accardingly, First Defendant avers that OUTA does not have standing to

bring these proceedings.

5. In the premises First Plaintiffs' claims should be dismissed, with costs,

insofar as First Plaintiff is concerned.

FIRST DEFENDANT'S PLEA

First Defendant pleads as follows to the Plaintiffs’' Particulars of Claim:

1. AD PARAGRAPHS 1 TO 5 THEREOF

The contents of these paragraphs are admitted,

2. AD PARAGRAPH 6 THEREOF

21 Save to deny that Fourth Defendant is responsible for
administering and regulating SAA under the South African Airways
Act, 5 of 2007 ("the Act") the contents of this paragraph are

admitted.
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2.2 In amplification of this denial, First Defendant pleads that Fourth
Defendant has the rights and obligations as set out in sections
3(1){b) and 3(3)(b) of the Act and may make regulations regarding

the matters provided for in section 8 of the Act.

AD PARAGRAPH 7 THEREOF

The contents of this paragraph are noted.

AD PARAGRAPH 8 THEREOQOF

4.1  The contents of these paragraphs are noted.

4.2  First Defendant uses the same abbreviations in this plea.

AD PARAGRAPH 9 THEREOF

The contents of this paragraph are admitted.

AD PARAGRAPH 10 THEREOF

Save to admit that First Defendant is presently a member of the Human

Resources Committee, the contents of this paragraph are denied.

AD PARAGRAPHS 11 TO 13 THEREOF

The contents of these paragraphs are admitted.
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AD PARAGRAPH 14 THEREOF

The contents of this paragraph are admitted.

AD PARAGRAPH 15 THEREOF

9.1  The contents of this paragraph are denied.

9.2  In amplification of this denial First Defendant refers to her Special

Plea.

AD PARAGRAPH 16 THEREOF

First Defendant has no knowledge of the allegations contained in this

paragraph, does not admit same and puts Plaintiffs to the proof thereof.

AD PARAGRAPHS 17 TO 20 THEREQOF

The contents of these paragraphs are admitted.

AD PARAGRAPH 21 THEREOF

First Defendant avers, as she has in her special plea, that OUTA
required the leave of this Court before instituting these proceedings and
that without such leave, OUTA has no standing to bring these

proceedings.

AD PARAGRAPH 22 THEREOF

13.1  The contents of these paragraphs are denied.
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13.2 First Defendant avers that at all material times she performed her
director's functions within and duties to SAA as is required by the

Constitution, the PFMA and the Companies Act.

THE BNP CAPITAL DEAL

14.

15.

16.

D PARAGRAPH 23 THEREOF

Save to deny that First Defendant "led" the Board, the contents of this

paragraph are admitted.

AD PARAGRAPH 24 THEREOF

15.1 On 7 February 2016, a document titled “REQUEST FOR
INFORMATION (RFI)" with reference "RFI-GSM010/16 — Request
for Information on Transaction Advisory Services” was published

in certain newspapers at the request of SAA.

15.2 The document recorded that documents will be available for
downloading from 8 February 2016 and furnished a link from

which the documents could be downloaded.

15.3 First Defendant avers that the document published in the
newspapers together with the documents available on the

stipulated link, constituted the RFI.

AD PARAGRAPH 25 THEREOF

16.1 The contents of this paragraph are denied.
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16.2 In amplification of this denial, First Defendant pleads as follows:

16.2.1

16.2.2

The RFl was an invitation to interested parties to
provide information on transaction advisory services on
options to augment funding proposals to grow SAA’s
business and deliver sustainable profitability and
shareholder value in line with the Long Term

Turnaround Strategy.

The transaction advisory services included.

16.2.2.1 Providing funding solutions for the debt

consolidation programme;

16.2.2.2 Reviewing all the proposals including those

received from the First RFP;

16.2.2.3 Reviewing SAA’s balance sheet and advising
on ways to optimally restructure it to

consolidate its current debt portfolio;

16.2.2.4 Sourcing of funding for the SAA;

16.2.2.5 Appraising available funding options, which

will entail the following tasks:

(a) Identifying all potential options and

investors/funders;
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18.

19.

20.
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(b) Reviewing of all proposals received

from potential investors/funders;

(¢) Evaluating and assessing each

option against best criteria;

(d) Recommending funding solutions for

the debt consolidation programme;

(8) Recommending a preferred option

and investors/funders to SAA.

AD PARAGRAPH 26 THEREOF

17.1 The contents of this paragraph are denied.

17.2 In amplification of this denial First Defendant repeats the contents

of sub-paragraph 16.2.2.4 above, here.

AD PARAGRAPH 27 THEREOQOF

The contents of this paragraph are admitted.

AD PARAGRAPH 28 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 29 THEREOF

20.1 The contents of this paragraph are admitted.
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20.2 First Defendant further pleads that:

20.2.1 The debt needed to be restructured urgently, since

there was debt that would be maturing;

20.2.2 It is the function of management and the administrative

staff to:

20.2.2.1 ensure that advertisements comply with the
prescribed requirements for that particular

type of advertisement.

20.2.2.2 if it is necessary to shorten the period for
advertising, to ensure that that is properly and
correctly done as provided for in clause 12.5

of the SCM Policy

21. AD PARAGRAPH 30 THEREOF

21.1  The contents of this paragraph are denied.

21.2 In amplification of this denial, First Defendant pleads that by 16
February 2016, SAA had received bids from fourteen entities,

including BnP.

22. ADPARAGRAPH 31 THEREOF

First Defendant admits that the said parties submitted bids, but denies

that the said parties were the only other parties that submitted bids.
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23, AD PARAGRAPH 32 THEREOF

The contents of this paragraph are admitted.

24. AD PARAGRAPH 33 THEREQF

241

242

The contents of this paragraph are denied.

In amplification of this denial, First Defendant pleads that the RFI

specifically stated in paragraph 9 as follows:

“Condition of the RFI|

NB: No award will be made following this RF] process;
however the subsequent request for Proposals (RFP)
will be confined to the RFIl respondents from which an

award may be made.”

{Original in bold]

25. AD PARAGRAPHS 34 TO 37 THEREOF

251

25.2

The contents of these paragraphs are admitted.

First Defendant further pleads that it is the function of
management and the administrative staff to ensure that
advertisements comply with the prescribed requirements
pertaining to that particular type of advertisements or as agreed
with the Head of Global Supply Measurement as provided for in

clause 12.5 of the SCM Policy.
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29,

30.
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AD PARAGRAPH 38 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 39 THEREOF

The contents of this paragraph are admitted,

AD PARAGRAPH 40 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 41 THEREOF

29.1  Save to admit that on 21 April 2016 the Board resolved to approve
Written Resolution 2016/B11 (“B11"), the contents of this

paragraph are denied.
20.2  In amplification of this denial First Defendant pleads as follows:

29.2.1  In terms of B11, the Board approved the extension of
the scope of the Transaction Adviser to include sourcing

funding of R15 billion for SAA;

Resolution B11 was motivated and recommended to the Board by

the Chief Executive Officer and Chief Financial Officer of SAA.

AD PARAGRAPH 42 THEREOF

30.1 The contents of this paragraph are denied.
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Insofar as the Plaintiffs aver that First Defendant is responsible for
decisions taken by the Board, of which she is the chairperson,
First Defendant pleads that decisions of the Board are taken by
majority vote, unless specifically otherwise required, each member
of the Board, including First Defendant, has one vote and First
Defendant cannot be held responsible for how other members of
the Board voted on Written Resolution No 2016/B11 or with regard

to any other decision of the Board.

31. AD PARAGRAPH 43 THEREOF

311

31.2

The contents of this paragraph are denied.

Insofar as the Plaintiffs aver that First Defendant is responsible for
decisions taken by the Board of which she is the chairperson, First
Defendant pleads that decisions of the Board are taken by
majority vote, unless specifically otherwise required, each member
of the Board, including First Defendant, has one vote and First
Defendant cannot be held responsible for how other members of
the Board voted on Written Resolution No 2016/B11 or with regard

to any other decision of the Board.
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AD THE INTRODUCTORY SENTENCE TO PARAGRAPH 44

THEREOF

321 Insofar as the Plaintifis attempt to hold First Defendant
responsible for the decisions of the Board, of which she was the

chairperson at all relevant times, First Defendant pleads that:

32.1.1 The Board took the decisions referred to in paragraphs

23 to 41 of the particulars of claim by majority vote; and

321.2 First Defendant is not responsible for the decisions of
the Board taken by majority vote, merely because she
was the chairperson of the Board, as if these were her

decisions.

AD SUB-PARAGRAPHS 44.1 TO 44.6 THEREOF

The contents of these sub-paragraphs are denied.

AD PARAGRAPH 45 THEREOQF

First Defendant denies that the Plaintiffs are entitled to the relief sought

herein.
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THE SECOND RESOLUTION EXTENDING THE TRANSACTION ADVISER

CONTRACT TO SOURCE FUNDING

35. AD PARAGRAPH 46 THEREOF

35.1 The contents of this paragraph are admitted.

35.2 First Defendant pleads that she first became aware of the fact that
BnP's Financial Services Provider licence had been suspended

during July 2016.

35. AD PARAGRAPH 47 THEREOF

36.1 The contents of this paragraph are denied.

36.2 In amplification of this denial, First Respondent pleads as foliows:

36.2.1  On 24 May the Board resolved by round robin resolution
to approve the confinement and award of the contract

for the sourcing of funds for the SAA Group, to BnP.

38.2.2 The resolution was motivated and recommended to the
board by SAA’s Global Supply Management, and in

particular:

36.2.2.1 The Commodity Manager, Silas Matsaudza,

36.22.2 The Chief Procurement Officer (acting),

Lester Peter;
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38.

36.2.3

36.2.4
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26223 The Chief Financial Officer (interim),

Phumeza Nhantsi; and

36.2.2.4 The Chief Executive Officer (acting), Musa

Zwane,

in terms of the motivation and recommendation to the
Board, the signatories thereto, being the persons
referred to above, verified that the submission is in line

with the SCM Policy.

First Defendant, as she was entitled to do, accepted this
verification by SAA's Global Supply Management as

correct.

AD SUB-PARAGRAPH 48.1 THEREOF

371

372

The contents of this sub-paragraph are denied.

First Defendant pleads that the confinement and award of the

contract for the sourcing of funds were occasioned by urgency as

is provided for in clause 11.13 of the SCM Policy.

AD SUB-PARAGRAPH 48.2 THEREOF

38.1

The contents of this paragraph are denied.
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382 In amplification of this denial, First Respondent pleads that the
scope of the Transaction Adviser was extended by the Board in

terms of B11.

39. AD SUB-PARAGRAPH 48.3 THEREOF

39.1 The contents of these paragraphs are admitted.

39.2 First Defendant further pieads that she, and as far as she is
aware, the Board, had no knowledge during May 2016 that BnP's

Financial Services Provider licence had been suspended.

40. AD SUB-PARAGRAPH 48.4 THEREOF

The First Defendant admits that a due diligence was not conducted in
relation to BnP. The First Defendant avers that she had no knowledge at
the time if a due diligence had been conducted and relied on information

and recommendations furnished to the Board by the executive of SAA.

41. AD SUB-PARAGRAPHS 48.5 AND 48.6 THEREOF

411 First Defendant has no knowledge of the contents of these sub-

paragraphs and denies same.
41.2 First Defendant further pleads that:

41.2.1 The resolution was motivated and recommended to the
board by SAA's Global Supply Management, and in

particular:
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41.2.1.1 The Commodity Manager, Silas Matsaudza;

41.2.1.2 The Chief Procurement Officer (acting),

Lester Peter;

41213 The Chief Financial Officer (interim),

Phumeza Nhantsi; and

41214 The Chief Executive Officer (acting), Musa

Zwane.

4122 In terms of the motivation and recommendation to the
Board, the signatories thereto, being the person referred
to above, verified that the submission is in line with the

SCM Policy.

41.2.3  First Defendant, as she was entitled to do, accepted this
verification by SAA's Global Supply Management as

carrect.

AD PARAGRAPHS 49 TO 50.2 THEREOF

The contents of these paragraphs are admitted.

AD SUB-PARAGRAPH 50.3 THEREOF

First Defendant denies that there was any valid impediment, to her

knowledge and as far as she is aware, to the knowledge of the Board,
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when the appointment of BnP was made and repeats the contents of

paragraphs 37 to 41 above, here.

AD PARAGRAPH 51 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 52 THEREOF

451 The contents of this paragraph are denied.

452 |Insofar as the Plaintiffs attempt to hold First Defendant
responsible for the decisions of the Board of which she was the

chairperson at all relevant times, First Defendant pleads that:

4521 The Board took the decisions referred to in paragraphs
46 to 51 of the particulars of claim by majority vote,

each member of the Board having one vote, and,

45.2.2  First Defendant is not responsible for the decisions of
the Board taken by majority vote, merely because she
was the chairperson of the Board when these decisions

were taken.

AD PARAGRAPH 53 THEREOF

The contents of this paragraph are denied.
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AD PARAGRAPH 54 THEREOF

First Defendant denies that Plaintiffs are entitied to the relief sought

herein.

THE CANCELLATION OF THE SOURCING OF FUNDS AGREEMENT

48.

49

20.

51.

52.

AD PARAGRAPH 55 THEREOQOF

48.1 The contents of this paragraph are admitted.

48.2 First Defendant pleads that the appointment was cancelled in a

letter, a copy of which is attached hereto as "FD1".

AD PARAGRAPH 56 AND 57 THEREOF

The contents of these paragraphs are admitted.

AD PARAGRAPH 58 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 59 THEREOF

Save to aver that the relevant resolution is No. 2016/B24, the contents of

this paragraph are admitted.

AD PARAGRAPH 60 THEREOF

52.1 The contents of this paragraph are denied.




53.

o4,

55.
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52.2 In amplification of this denial, First Defendant pleads that the
payment of the cancellation fee was motivated and recommended
to the board, in a written submission dated 4 July 2016, by the
Acting Chief Executive Officer, Musa Zwane and the Interim Chief

Financial Officer, Phumeza Nhantsi.

AD PARAGRAPH.61 THEREOF

Save to admit that she voted in favour of B24 and that B24 was not
carried, First Defendant has no knowledge as to how the other Board

members voted, and puts Plaintiff to the proof thereof.

AD PARAGRAPHS 62 AND 63 THEREOF

Save to plead that First Defendant accepted the submissions by the
Acting Chief Executive officer and the Interim Chief Financial Officer,
referred to in paragraph 52.2 above, the contents of these paragraphs

are denied.

AD PARAGRAPH 64 THEREOQOF

First Defendant denies that Plaintiffs are entitled to the relief sought

herein.
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THE EMIRATES DEAL

56.

57.

58.

569.

AD PARAGRAPH 65 THEREOQF

Save to admit that the commercial relationship between SAA and
Emirates was one of the most profitable areas of SAA’s business, the

contents of this paragraph are denied.

AD PARAGRAPH 66 - 67 THEREOF

The contents of these paragraphs are admitted.

AD PARAGRAPH 68 THEREOF

Save to plead that a Corporate Plan is adopted every three years and
reviewed every year, First Defendant has no knowledge of the
allegations contained in this paragraph, does not admit same and puts

Plaintiffs to the proof thereof.

AD PARAGRAPH 69 THEREOF

Save to admit that the Network and Fleet Plan forms an essential part of
the Corporate Pian, the First Defendant has no knowledge of the
allegations contained in this paragraph, does not admit same and puts

Plaintiffs to the proof thereof.
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AD PARAGRAPH 70 THEREOF

Save to aver that the proposal was presented on 19 January 2015 and

not on 9 January 2015, the contents of this paragraph are admitted.

AD SUB-PARAGRAPH 71 — 72 THEREOF

The contents of these paragraphs are denied.

AD PARAGRAPH 73 THEREQF

The contents of this paragraph are admitted.

AD PARAGRAPH 74 THEREOF

62.1 The contents of this paragraph are admitted to the extent that they
are consistent with what is pleaded in paragraph 62.2 below,

otherwise they are denied.

62.2 On 2 April 2015, the Board passed a written resolution approving

the Network Fleet Plan, subject to:

$2.2.1 The plan being revised to more aggressively focus on
African growth, in alignment with the Long Term

Turnaround Strategy;

62.2.2 The Board receiving a greater understanding of the

underlying planning model; and




63.

64.

65.

66.

Page 22 of 36

62.2.3 An engagement is scheduled for the Board with
Emirates, after a revised memorandum of
understanding has been distributed to the Board for

review.

AD PARAGRAPH 75 THEREOF

The contents of this paragraph are admitted.

AD PARAGRAPH 76 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 77 THEREOF

65.1

65.2

The contents of this paragraph are denied.

In amplification of this denial, First Respondent pleads that after
the Emirates proposal was approved in principle subject to
concerns raised by the Board concerning the proposal being
investigated, considered and addressed, the Board decided that a
review committee assembled and headed by Dr John Tambi

should review and advise the Board on the Emirates proposal.

AD PARAGRAPH 78 THEREOF

66.1

The contents of this paragraph are denied.
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66.2 In amplification of this denial, First Respondent pleads that

Bezuidenhout was not the person communicating with the Board

on behalf of the review committee.

AD PARAGRAPHS 79 THEREOF

The contents of this paragraph are denied,

AD PARAGRAPH 80 THEREOF

68.1 The contents of this paragraph are denied.

68.2 In amplification of this denial First Respondent pleads as follows:

68.2.1

68.2.2

68.2.3

68.2.4

The Board had grave concerns with regard to the

Emirates proposal,

The Board was concerned that the alleged benefits did
not clearly outweigh the negative implications and that
the negative implications had not been properly

considered and dealt with.

The Board was also uncomfortable with the motivation
for the proposal furnished to the Board by the executive

management which was not sufficiently detailed.

Accordingly the Board approved the transaction in
principle, subject to the concerns being properly

investigated and satisfactorily addressed.
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AD PARAGRAPH 81 THEREQF

69.1 The contents of this paragraph are denied.

69.2 In amplification of this denial, First Respondent pleads that the
CEO, Mr Bezuidenhout, wanted the transaction with Emirates to

be concluded by 16 June 2015.

AD PARAGRAPH 82 THEREOF

The contents of this paragraph are admitied. The First Defendant avers
that she instructed Mr Bezuidenhout on behalf of the Board. The First
Defendant avers further that Bezuidenhout, as a member of the Board,
knew that the Board had not yet fully approved the Emirates Mol and

that he was not mandated by the Board to sign it.

AD PARAGRAPH 83 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 84 THEREOF

The contents of this paragraph are admitted.

AD THE INTRODUCTORY PART TO PARAGRAPH 85 AND SUB-

PARAGRAPH 85.1 THEREOF

Save to deny that First Respondent acted on President Zuma's wishes,

the contents hereof are admitted.
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AD SUB-PARAGRAPH 85.2 THEREOF

74.1 The contents of this sub-paragraph are denied.

74.2 In amplification of this denial, First Defendant repeats the contents

of paragraph 68.2 above, here.

AD PARAGRAPH 86 THEREOF

The contents of this paragraph are denied.

AD SUB-PARAGRAPH 87.1 THEREOF

Save to admit that First Defendant knew that President Zuma did not
have the authority to interfere with an operational matter of SAA, the

contents of this sub-paragraph are denied.

AD SUB-PARAGRAPHS 87.2 TO 87.5 THEREOF

The contents of these subparagraphs are denied.

AD PARAGRAPH 88 THEREOF

The contents of this sub-paragraph are denied.

AD PARAGRAPH 89 THEREQF

First Defendant denies that Plaintiffs are entitled to the relief sought

herein.
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THE AIRBUS DEAL

80. AD PARAGRAPHS 90 TO 97 THEREOF

The contents of these paragraphs are admitted.

81. AD PARAGRAPHS 98 TO 103 THEREOF

The contents of these paragraphs are denied.

82. AD PARAGRAPH 104 THEREOF

Save to admit that the Board of SAA did not in July 2013 or at any other
time overturn the Board's Pembroke resolution, the contents of this

paragraph are denied.

83. AD PARAGRAPH 105 THEREOF

83.1 Save to admit that a special meeting of the Board was called in
early 2014 and that First Defendant did not attend such a meeting,
First Defendant has no knowledge as to the contents of this
paragraph, does not admit same and puts Plaintiffs to the proof

thereof.

832 First Defendant further pleads that the required notice for the

meeting was not given.
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AD PARAGRAPH 106 THEREOF

84.1 The contents of this paragraph are admiited.

842 First Defendant avers that the required notice for the meeting was

not given.

AD PARAGRAPHS 107 TO 110 THEREOF

The contents of these paragraphs are denied..

AD PARAGRAPH 111 THEREOF

First Defendant denies that Plaintiffs' are entitled to the relief sought

herein.

THE SWAP TRANSACTION

87.

88.

89.

AD PARAGRAPHS 112 TO 114 THEREOF

Save to deny that the First Defendant “led” the Board, the contents of

this paragraph are admitted.

AD PARAGRAPH 115 THEREOF

The contents of this paragraph are admitted, to the extent that they are

consistent with the terms of the Swap Transaction.

AD PARAGRAPH 116 THEREOF

The contents of this paragraph are admitted.
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AD PARAGRAPHS 117 AND 118 THEREOF

First Defendant has no knowledge of the allegations contained in these

paragraphs, does not admit same and puts Plaintiffs to the proof thereof.

AD PARAGRAPH 119 THEREOF

91.1 The contents of this paragraph are denied.

91.2 In amplification of this denial, First Defendant pleads that the

Swap Transaction was subject to ratification by the Board.

AD PARAGRAPH 120 THEREOF

921 The contents of this paragraph are denied.

92.2 First Defendant further pleads that she was not obliged to sign the

execution documents in refation to the Swap Transaction.

'AD PARAGRAPH 121 THEREOF

93.1 Save to admit that First Defendant wrote a letter to Airbus dated

17 September 2015, the contents of this paragraph are denied.

93.2 In amplification of this denial, First Respondent pleads that the
letter stated that SAA wishes to test whether it is not to the
uitimate benefit of SAA and South Africa to use a local leasing
company and requested a 30 day extension for this purpose

before signing off on the transaction.
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94. AD PARAGRAPH 122 THEREOF

94.1 Save to admit that the Board had not decided to amend the terms
of the Swap transaction, the contents of this paragraph are

denied.

94.2 In amplification of this denial, First Respondent pleads that she did
not indicate in her letter that the Board had decided to amend the

terms of the Swap transaction.

95. .AD PARAGRAPH 123 THEREOF

Save to admit that the Minister had not approved an amendment of the

Swap transaction, the contents of this paragraph are denied.

96. AD PARAGRAPHS 124 AND 125 THEREOF

The contents of these paragraphs are denied.

97. AD PARAGRAPH 126 THEREOF

First Defendant denies that Plaintiffs are entitled to the relief sought

herein.

MS MYENI'S ALLEGED AMENDED SECTION 54(2) APPLICATION

98. AD PARAGRAPH 127 THEREOF

98.1 The contents of this paragraph are admitted.
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98.2 First Defendant further pleads that SAA was stili within the
stipulated timelines and had not defaulted. it also subsequently

did not default.

99. AD PARAGRAPH 128 THEREOF

99.1 First Defendant admits that:

99.1.1  On or about 10 October 2015, a meeting was held
between representatives of Airbus and certain SAA
Board members, namely Dr John Tambi, Wolf Meyer,
Tony Dixon and Yakhe Kwinana and later, First

Defendant.

99.1.2 The purpose of the meeting was to consider and
discuss possible amendments to the Swap Transaction,

in the interests of SAA.

99.1.3  During the meeting it was agreed, infer alia, that:

09.1.3.1 Airbus would provide a written response to

SAA's proposal.

99.1.3.2 Airbus would not demand payment in terms
of the Swap Transaction or charge any

penalties.
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99.14 On 14 October 2015, Airbus responded to SAA's
proposal stating that Airbus was willing to consider the

amendments proposed by SAA.

99.2 First Defendant avers further that prior to the meeting referred to
and on 26 September 2015, Dr John Tambi and Yakhe Kwinana
met with representatives of Airbus and proposed the same

possible amendments to the Swap Transaction.

99.3 Save for the aforesaid, the contents of this paragraph are denied.

100. AD PARAGRAPH 129 THEREOF

The contents of this paragraph are denied.

101. AD PARAGRAPH 130 THEREOF

The contents of this paragraph are admitted to the extent that they are
consistent with the letter dated 15 October 2015 from the Chief Financial
Officer of SAA to the Director-General of the National Treasury, a copy of

which is attached hereto marked "FD2".

102. AD PARAGRAPH 131 THEREOF

First Defendant has no knowledge as to the allegations contained in this

paragraph, does not admit same and puts Plaintiffs to the proof thereof.
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AD PARAGRAPHS 132 AND 133 THEREOF

103.1 First Defendant admits that on 16 November 2016 she wrote a
letter to the Minister of Finance on behalf of the Board to request
the Minister to consider approving proposed amendments to his

original approval.

103.2 First Defendant pleads further that the writing of the letter was

supported by the Board.

103.3 The letter indicated what the objections were to the originally
approved transaction and why the proposed amendments were

favoured by the Board.
103.4 The executive of SAA was also in favour of the letter being written.

103.5 Save for the aforesaid, the contents of these paragraphs are

denied.

AD PARAGRAPH 134 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 135 THEREQF

The contents of this paragraph are admitted.

AD PARAGRAPH 136 THEREOF

The contents of this paragraph are admitted.
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AD PARAGRAPHS 137 TO 139 THEREOF

The contents of these paragraphs are denied.

AD PARAGRAPH 140 THEREOF

First Defendant denies that Plaintiffs are entitled to the relief claimed

herein.

AD PARAGRAPHS 141 TO 145 THEREOF

The contents of these paragraphs are denied.

AD PARAGRAPH 146 THEREOF

First Defendant denies that Plaintiffs are entitled to the relief claimed

herein.

THE ERNST & YOUNG REPORT

111.

112.

AD PARAGRAPHS 147 AND 148 THEREOF

The contents of these paragraphs are admitted.

AD PARAGRAPH 149 THEREQF

The allegations made in this paragraph are admitted to the extent that
they are consistent with the contents of the EY Report referred to,

otherwise they are denied.
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1186.

t17.
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AD PARAGRAPH 150 THEREOF

The contents of this paragraph are denied.

AD PARAGRAPH 151 THEREOF

The contents of this paragraph are admitted.

AD PARAGRAPH 152 THEREOF

First Defendant does not admit the allegations contained in this

paragraph and puts Plaintiff to the proof thereof.

AD PARAGRAPH 153 THEREOF

The contents of these paragraphs are denied.

AD PARAGRAPHS 154 AND 155 THEREOF

117.1 Save to admit that First Defendant knew that the Board had to
address some of the concerns raised in the EY report and that the
Board has not to date addressed these concerns, the contents of

these paragraphs are denied.

117.2 First Defendant, however, pleads that she has on several
occasions raised with the members of the Board and with
management of SAA, the concerns raised in the EY Report and
the implementation of the recommendations and requested the

Board to discuss the EY Report and the executive to implement
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the recommendations, but the Board and executive has resisted

the First Defendant’s efforts.

118. AD PARAGRAPHS 156 AND 157 THEREOF

The contents of these paragraphs are denied.

119. AD PARAGRAPH 158 THEREOF

First Defendant denies that Plaintiffs are entitled to the relief sought

herein.

WHEREFORE First Defendant pleads that Plaintiffs' claims be dismissed with

costs.

Dated at Cape Town on 201h June 2017

=

Attorney certified in terms of Section 4(2) of Act 62 of 1995

EDWARD NATHAN SONNENBERGS
—>

Attorneys for First Defendant

1 North Wharf Square

Loop Street, Foreshore

CAPE TOWN

Tel: 021 410 2500

Fax: 021410 2555

E-mail: gvanniekerk@ensafrica.com
(Ref: G van Niekerk/0412172)
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TO:
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clo

VAN ZYL LE ROUX INC

1%t Floor, Block 3

Monument Park

71 Steenbok Avenue

PRETQORIA

Tel; 012 435 9444

Email: theo@vzlr.co.za L
(Ref: Mr Steyn) [ maT {00526

The Registrar

High Court of South Africa
Gauteng Division
PRETORIA

WEBBER WENTZEL
Attorneys for Plaintiffs
90 Rivonia Road
Sandton

2196

Tel: 011 530 5000

Fax: 011 5305111

Email:

vlad.movsheovich@webberwentzel.com Served via email
pooja.dela@webberwentzel.com in terms of Rule
moray.hathorn@webberwentzel.com 4A(1)(c)

tshego.phala@webberwentzel.com

(Ref: M Hathorn/V Movshovich/PDela/TPhala/

W Timm/JCoyle/K Tulsi/3012163)

c/o HILLS INCORPORATED ATTORNEYS
835 Jan Shoba Street

Brooklyn

Pretoria

Tel: 087 230 7314

(Ref. A Engelbrecht)
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South Alrlcan Alrways
Qfilee of the CEO

6" Floor, Alrways Park
Jones Read

Kemplon Park

SOUTH AFRICAN AIRWAYS e 2 14 370.6068

Emall: FundiswaGoduka @tvsag com
20 July 2018

BNP CAPITAL (PTY) LTD

Dear Mr Mahlangu,

BID NUMBER RFFP GSM 021/16

We refer to the above matter and to our letter dated 13 July 2016,

We hava not received the information from you as requested in our previous letter stated above. in
particular, we have not raceived a copy of your valid license and the confirmation of good standing
from the Financial Services Board as requested in our letter. As indicatad both in our Request for
Proposals and subsequent communication on 13 July 2016, a valid FSB license was a critical

criteria for the award and material condition for the provision of the required services,

Accordingly, we hereby terminate your appoiniment to provide SAA with financial advisory services
and to source funds on behalf of SAA,

We reserve all our rights in the matter.

Sincerely,

Mum)'zwane
AETING CEOQ: SOUTH AFRICAN AIRWAYS
Date: .;10{07 [oone

Directors
DC Myeni* {Chakperson), M Zwane |Acting Chial Exacutive Ofticer), P Nhantsl (Interim Chist Financial Qfficer), Y Kwinana®, JE Tambl* (Sisrra Laonean)
‘Nen-Exgcuiive Director
Company Secretary - Ruth Kibuuka
South Alfcan Atrways SOC Uid Req, No. 1997/022444/30
A STAR ALLIANCE MEMBER ¥2°
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South African Alrways
OHice ol tha CFO

4> Floor

Block G

Airways Park

SOUTH AFRICAN AlRWAYS OR Tambo Infemalional Airparl

Johannesbyrg

Private Bag X13

Alrways Park

OR Tambo Inlemational Airport
Johannesburg

1627

Tol: 27 11978-1515
Fax; 27 11 978-1572

E-mali: wolimeyer@flysaa.com
Mr. Lungisa Fuzile
Director-General
National Treasury
Private Bag X115
Pretoria
0001

15 October 2015
Dear Director General
SOUTH AFRICAN AIRWAYS’ INABILITY TO MEET ITS CASH FLOW OSBLIGATIONS

In terms of clause 7.14 of the Guarantee Framework Agreement SAA is obliged to inform
National Treasury if SAA is , in all likelihood, not able to make due and punctual payments
in terms of its obligations.

DG, as you are aware, SAA presents its cash flow forecasts to National Treasury on a
daily basis and, until now, one of the major assumptions contained in these forecasts was
that the A320 swap transaction would be concluded by the end of July 2015. This
transaction, having been approved by the Minister, contains far reaching benefits to the
alrline, one specifically being the termination of all future pre-delivery payments (PDP’s)
required in terms of the original A320 purchase contract. The total cash flow benefit to
SAA was calculated at circa USD140 million, This benefit was also contained in one of the
going concern scenarios in the Going Concem Report to the Minister.

Unfortunately this transaction is now at risk due to one of the final conditions precedent
(CP) not having been met, i.e. the final sign-off by the Board, and the reason being that
some Board members have now expressed an intention to Airbus for an outright purchase
transaction of the A330 alrcraft by SAA, instead of the approved swap lease transaction.
We understand that such change will require a new business case and Section 54
application.

As a gesture to accommodate such change, Airbus is willing to consider a direct sale to
SAA as an altemative to leasing the aircraft. However, as a result of this intended change,
Direcrors

DC Myenl* (Chalrpersons, WH Meyer {Chlel Financia! Officer), ¥ Hwinana®, JE Tambi{Sierra Leanean), AD Dixon”

“Non-Executlve Director

Company Secretary — Rull;l Klbuiuka

Soulh Alrcan Alrways 50C Lid Reg. Mo, 1987/022444/30

A STAR ALLIANGE MEMBER %2




SAA will no longer be exempt from future PDP's relating to this transaction and is now
liable for immediate PDP's amounting to USD18.9 million, and further PDP's amounting to
USD100.0 million in one month's time — at "execution date”,

The total amount therefor payable to Airbus within one month will be USD118.9 million — a
ZAR equivaient of approximately R1.6 billion. (Refer to the attached letter from Airbus to
the Chair)

SAA currently does not have the liquidity available to meet the above-mentioned PDP
obligations by the required dates, given the time constraints of SAA's and PFMA
governance processes. As such, and in terms of clause 7.14 of the Guarantee Framework
Agreement, we are informing National Treasury that SAA will, in all likelihood, not be able
to make due and punctual payments in terms of its obligations.

As you are aware, most lease and loan agreements contain “cross default” clauses , which
mean that, should SAA default on any debt, it could activate or trigger these clauses with
the consequence that all future lease and loan repayments become payable with
immediate effect. SAA will be unable to meet such obligations which, in turn, could trigger
payment claims against the current government guarantees.

The attached cash flow forecast for the remainder of the financial year has been updated,
which now Includes the new PDP obligations. The impact on SAA's cash position is clear.
With the delays experienced with the current funding RPF, SAA will already need to revert
to bridge funding to meet its normal working capital requirements until the successful
completion of the funding tender.

| have therefore instructed the Treasury Team to secure "Bridging Finance” on an
unsecured basis. As per the Financial Risk Management Policy (FRMP), the FRSC
members may borrow short-term funding up to a maximum of R2.5 billion from Board
approved banking institutions. Current short-term facilities equate to R1.3 billion and hence
there is still headroom of approximately R1.2 billion to borrow on short term basis, There
are currently no indications that the abovementioned R1.2 billion can be raised without
government guarantees.

Given the complexity of SAA’s funding process and past experience, it is not envisaged
that any funding will be cencluded before mid-December 2015 and, as such, short-term
funding assistance would most likely be required from National Treasury.

Yours Sincerely

Wolf rer
Chief Financial Officer

Cc: Ms Avril Halstead: Chief Director; Sector Oversight
Cc: Mr Ravesh: Director: Transport




@ AIRBUS

Hadi Akoum
Ms. Duduzlle Myeni
T+33561933139 Chairperson South African Alrways
F+33567191531 6" Floor
M +336 15674 97 74 A Block, Alrways Park
E Hadi.akoum@airbus.com O.R Tambo Afrpon
Qur Referenca: M15017487 Ce:
Thult Mpshe
14 Oclober 2015 Chief Exacutive Officer
Woll Meyer

Chief Flnancial Officer

Ruth Kibuuka
Board Secratary

Subject : A320/ A330 swap transaction

Dear Dudu,

With reference to the |etler sent to SAA from the Alrbus CEQ and our meeling with tha SAA
Board [ast week, we nole your request o Airbus to sell down the A330 tease transaction to a
South African aircraft leasing company. We further note your comment thal such lessor has
REbn ready and avalflabla for Ihis transactlon.

As highlighted by the Airbus CEO, Alrbus has slrict compliance regulations and (herefore
cannot accepi that finalisalion of the A330 swap is now predicated on Airbus selling down the
lease transaction to a specific party. Howevar Airbus is open to the inclusion of such lessor In
the sell down RFP process, subject to relevant due diligence requirements, and would wel-
come their bid.

As discussad wilh the SAA Board Iast Saturday, Airbus Is willing to consider a direct sale to
SAA as an alternative to leasing the aircraft. The delay in finalising the swap has meant thal
there is significant Induslrial pressure to close this transaction {one way or another) within the
next month. To do 50, we see the following sleps required:

. Airbus to prepare and submil the offer by way of an amendment to the A320 PA
with a swap of the 10 A320 10 5 A330-300 (lhe number of A330-300 csn be incraased
if this is required)

. Such offer 1o be fully execuled by SAA and Airbus no later than 30 days after being
recefved by SAA.
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@ AIRBUS

. SAA lo provide a legal opinion from external legal counsel stating, amongst others,
that an unconditional board approval has been oblained including govern-
ment/Section 54 approval where relavanl.

* in the interim SAA lo make immedialely a paymenl equivalent to the current past
due on the A320 contract (around 17m§$)

s At full execution of this amendment an additional PDP in the amount of 100m$ will
be required, any recelved A320 PDPs will be transierred to the A330 contract and
additional PDPs will be required at later dales unlil the A330 (ast delivery.

I trust this clarifies Airbus' position and | am sure you agree that this demonstrates Airbus
willingness lo go this exira mile to exceplionally accommodale this SAAS request.

| look forward lo your response which must be recelved no tater than this Friday (16 October
2015},

Kind regards

[}
. s
-

R
3

Hadi Akoum
Vice President Sales Africa
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